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Special Advertising Supplement

E-DISCOVERY

-discovery is now a part of
Eevery lawsuit and affects

every company. And com-
panies have questions, whether it is
concerns about document retention,
when to initiate a litigation hold,
managing e-mail, or the looming
issue of cost. Because these is-
sues face all companies and their
counsel, Texas Lawyer’s business
department gathered leading e-dis-
covery experts to help answer these,
and many more, questions. The fol-
lowing discussion has been edited
for length and style.

MIKE ANDROVETT, moderator,
attorney and owner of Androvett
Legal Media & Marketing, Dallas:
Panel members, could you please tell
the folks here who you are and then talk
about a little bit about the nature of
your work and what it is that you do on

a daily basis.
CHRISTOPHER M. SCHULTZ,
co-chair, national E-Discovery

Services & Strategy practice group,
Perkins Coie LLP, Dallas: I'm an
e-discovery attorney and intellectual
property litigator by day, and the firm
also allows me to serve as the Co-
Chair of our national E-Discovery
Services & Strategy practice group.
We're in a unique position to have
firm management that has supported
both the growth in our practice group
and has also allowed us the luxury of
designing it in what we think is a smart
way. I like to say there are three pillars
to our practice at the firm. The first is
the ESS Group, E-Discovery Services
& Strategy. That’s our legal consulting
arm, so myself, my partners, other
e-discovery attorneys across the firm
who consult with our partners and
our clients on the legal aspects of
e-discovery, preservation, spoliation,
motion practice and this type of
thing. The second pillar that we've
been able to create is something we
call Practice Technology Services, or
the PTS Department. This is a group
of technologists, professional staff
members primarily in our Seattle and
Phoenix offices who are supporting
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the endeavors of the attorneys. Things
like database management, project
management, which we’ll hopefully
talk about in a little bit as the session
goes forward. These are essentially our
technologists. And the third pillar, I
like to call it “a law firm within a law
firm.” We have 80 plus staff attorneys
in our Seattle and Phoenix offices that
are conducting document review and
other discovery-related tasks day over
day. It has been very successful. It has
been something that we offer to our
clients and they like it because those
folks are under our direct care, custody
and control.

DR. GAVIN MANES, president and
CEO, Avansic, e-Discovery & Digital
Forensics, Tulsa, Oklahoma: We
provide end-to-end e-Discovery and
forensic services. Avansic was founded
when I wasacomputerscience professor
at the University of Tulsa teaching
in three different areas. I did a lot of
work in something called The Cyber
Corps, which is like ROTC but for
computer nerds. And then I did a lot
of work with law enforcement helping
them deal with forensics issues. Much
like this industry, in law enforcement,
if you were the person that could fix
the printer, you were first on the list
to join the cyber crime unit trying to
go catch bad guys. That holds true
for a lot of attorneys as well — the
found

dealing with e-discovery. So we started

tech-savvy ones themselves
Avansic to be the experts that attorneys
can turn to with those e-discovery
and digital forensics issues. We offer
five core services: Data preservation,
e-Discovery, digital forensics, online
review, and expert services, which
include testimony, early case assessment
in the commonly debated definition of
that word, and e-Discovery readiness
as well. We are founded in research.
So we solve these problems that other
vendors can’t. We also are founded in
science and academics, so we know
how every one of our tools works and
do extensive testing of our tools. As
vendors, we have to remember that
our goal is to facilitate your review and
production of documents. That’s it.
Very simple. Collect it, filter it, make

it smaller, and convert it so it’s useful.
That’s what we aim to do at Avansic.

JOEY SEEBER, president and CEO,
Level 2 Review, Dallas: We are based in
Tyler, Texas, with offices in Dallas and
interview and review centers available
in Houston and across the country. We
are an e-Discovery company featuring
permanent, dedicated staff attorneys
to do
outsourced legal services. This was

eyes-on review and other
borne out of our law practices and our
experience standing before judges and
defending the decisions that are made
in the discovery process. So we bring
real world experience to the world
of review. We saw a need among our
clients for professional, dedicated, full-
time reviewers. We have built a team of
U.S.-licensed attorneys and are proud
to be serving clients across the country.
Our facilities here in Dallas and in
Tyler hold about 100 reviewers, and we
have any number of projects going at
any time. So that’s Level 2 Review.

ANDREA S. MARSHALL,
discovery services consultant, Knoll
Ontrack, Dallas: I am a recovering

senior

litigator. I formerly served as defense
counsel for attorneys and stockbrokers,
their
management of information, theirs and
their clients’. Nowadays, I get to help
mitigate those instances, sometimes
prevent them, and once some kind of
situation arises, hopefully help folks
get through it as effectively, efficiently,

primarily focusing on poor

quickly with as few tears and few dollars
flowing forth as possible. I appreciate
being here with you and with my
colleagues up front. We look forward
to your questions, and if at any point
any of us let our accents get a little bit
too thick, please raise your hands and
let us know.

ADAM B. LANDA, chair, eDiscovery
and Group,
Greenberg Traurig, Dallas: I was a
software engineer. I spent most of the
1980’s doing that, and before software
and e-Discovery was quite what it is
today. After almost a decade at that I
went to law school. And coming out
of law school, it seemed to be the
only path for a software engineer was
patent law. So I studied, and I took
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the patent bar, and don’t you know
it, I got out of law school and I got
a job as a patent lawyer, and my very
first case was a software patent case. It
doesn’t get any better than that. That
was in 1992, and the interesting thing
about the software patent case was that
I walked into the partner’s office who
I was working for, and I said, “Did we
get the source code?” He said, “Yeah.
It’s over there.” And I looked, and on
his desk was a pile about this high of
paper, and I said, “Did you read it?”
And he looked at me, and went, “Oh.
Well, I looked at it.” And that’s when I
discovered e-Discovery because we went
in and we were able to get production
under Rule 34 of computers and of
source code and electronic formats.
We were able to get help running the
system, and we were able to actually
build a patent case because of all that,
and so I have not looked back much
since then. But I am not a recovering
litigator. I am still a litigator, and we
do a lot of that, but we also do a lot
of counseling. The largest piece of my
practice is getting involved in cases that
have started or that are about to start
that are known to be soon starting,
and making some intelligent decision,
making some decisions about what to
preserve, how to preserve it. What do
you have to keep? Do you have to keep
every backup tape or not? And then
we usually create something called a
Sunshine Letter and tell the other side
what we did. Now, it’s the antithesis of
what most litigators will tell you you're
supposed to do. But we tell them, we
have backup tapes of all these tapes,
but we’re not saving them all. We're
willing to save these three. Are there
any others that you think that we need
to keep, and if so, tell us which ones
and send us a check for each one. We’ll
keep them. So, my practice is largely
focused around helping people get
around that litigation hurdle and figure
out how to make intelligent, rational
decisions, and then frequently, we get
called upon to figure out how to do it
better next time.

ANDROVETT: Sometime back in
July, the New York Times published
a fairly productive article called, “The
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Web Means the End of Forgetting.” And
the general crux of the article was that
part of the American characteristic is the
ability to reinvent yourself. You can live
in one place and do dirty deeds, then go
to another part of the country and decide
you're going to live a better life and you're
not followed by all of the detritus that
you left behind. Now, with the Internet,
it seems like theres a permanence of
information, and it just leads to some
intriguing questions. How do we live our
lives in a world where the Internet has
the potential to record and virtually store
everyt/aing? Are we moving to a point in
time where every bit of information, be
it corporate or personal, is discoverable?

MANES: Yes.

MARSHALL: Absolutely.

SEEBER: I recently heard somebody
speculating about information and the
availability of information —and all of
the things that we tweet and text or
send. The point was that, you know,
we're going to reach a point in time
where future generations still have
access to everything that we've ever
written in any form because it’s stored
somewhere, and it’s probably going
to be accessible by somebody. It’s
probably an exaggeration, but it is true
to some extent, and that raises obvious
questions about discoverability, and
how we do our job, so, the short answer
is probably, yes.

LANDA: I'm forced to agree with you
on that. I think yes. I think that is if
somethingexists, you must produceitin
litigation where it’s relevant. The more
interesting question is that I think you
said that everything can be recorded.
The Internet can record everything.
But that’s not really entirely true. And
if any of you know about the texting
program, TigerText, might know that.
We can structure what we want it to
record. There are now technologies
you can use with separate keys that
will allow you to send a message that
can only be decrypted pretty much
without any interaction, but only
for a period of time. So then the key
gets destroyed and the message is lost
forever. So there’s a lot of technology
that we can use without being traceable
or trackable. And maybe all of us take

solace in the fact that we use our cell
phone, even though that’s digital data,
nobody is really recording that for any
meaningful period of time. Your phone
call is still ephemeral, and I think there
are going to be a lot of ephemeral
technologies that exist. I think it’s
really remarkable to us when we see a
new candidate comes in, applies for a
job, and we look on Facebook, and we
see a whole bunch of things that are a
little inconsistent with the picture of
the person that came in. I think that’s
just bad judgment. I mean, you might
not mail out that kind of information
publicly otherwise. I think people need
to have some conscience thought about
where theyre putting things and how
long it’s going to be there. But other
than that, I think once they've done
that, put it in a permanent media, yes,
it’s going to be discoverable.

MARSHALL: I'd also like to add that
part of what we’re facing is not only the
growth of information and the multiple
places and types of storage facilities
that are created every day, but we as
people who have jobs, used to worry
about our bosses looking and seeing
what we’re e-mailing and ignoring that
little warning that says, “Youre using
a company computer. Everything you
say and do using your e-mail, we're
going to record.” That is now our
safety zone because we know where
When we look

outside of that and we go home and

our boundaries lie.

we use our Gmail or our AOL, we can’t
control any of that, and so just as was
mentioned earlier, what we're facing is
outside of the corporate environment
for our personal information, just the
exponential growth of the volume
of information and not being able
to control the accuracy that is out
there, who else is posting information
about or supposedly from you, and
the complete inability to retract or
correct what exists beyond our own
control. Again, making the corporate
environment structures that have been
put in place by our bosses and our
directors and presidents and VP’s is
our safety zone. What we have on our
own, that’s the wild west, and I think it
is going to lead to some very dangerous
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times for us all just as individuals
without that sphere of control.
SCHULTZ: Let me offer a word of
encouragement, however. There are
these two iPads here on the table. All of
us probably have BlackBerries. There’s
probably more computer power in
this room than they sent to the moon.
We were talking about that a little bit
carlier. The word of encouragement is
this: Each of these devices is capable
of storing potentially as much printed
material as is in the Library of
Congress. But the rules of relevance
and the rules of responsiveness and
the rules of privilege and the rules of
proportionality still control. And so
just because all of this stuff is available
for discovery, doesn’t necessarily mean
that it will be relevant, that we’ll be
obligated to seck it out, or that we’ll
be obligated to obtain it in any given
matter. And that’s where, even though
the technology is very appealing, the
art of lawyering still has a role to play
with all these devices and with all of
these myriad sources of data.
MANES: T'll add one thing to that.
Lawyers and legal professionals write
the federal rules and define the word,
“electronically stored information” In
their own way. But as nerds we have
to interpret it. “Nerd,” by the way, is a
decent word — for some in our industry
it’s even a badge of honor. But we can
be a little hard to interpret sometimes
so when you're faced with any nerdy
word, say it backwards. So, what is
ESI? Well, it’s information that’s stored
electronically, and suddenly that makes
a thousand times more sense. I agree
with everything that the other panelists
said about the fact that there’s way too
much information that’s being stored
electronically, but it’s not the fault of
the attorneys and the corporations. It’s
the fault of the nerds who originally
built the technology that everyone uses
because there’s just so much data that
is recorded. For example, there’s this
thing called The Wayback Machine.
that is essentially a saved version of the
Internet. If you want to see my website
from 1996 when I put it up for the
first time, you can go to the Wayback
Machine, type in my web address, and
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there it is. So to answer the beginning
of your question, electronically stored
information doesn’t go away. The stark
example of that is that when you hit
delete, it’s not necessarily gone, even
if its “double deleted. In the space
shuttle Columbia disaster, debris fell
54 miles to the earth into a Louisiana
swamp, and they recovered 99 percent
of the data off those computer hard
drives. It’s difficult if not impossible
to delete or destroy information. It’s
only possible to make it economically
infeasible for someone to recover it.
How much did it cost to recovery
the space shuttle debris? What was
the data worth? Like the Mastercard
commercials, it’s both priceless, and it
cost a fortune.

MARSHALL: Yeah, and specifically
to that point regarding the space
shuttle data, Kroll Ontrack engineers
who were able to bring that data
back to life literally from a charcoal
briquette, and of course, it took a
couple years. It was amazing feats of
engineering, hardware, software to
make that happen. The data does exist
and discoverability, relevance, it’s all
going to come into play in terms of,
again, the controls that are in place for
a court of law. But I think we’re going
to have to rely on the forensic experts,
the nerds, to work with us all down

the road and putting some parameters
on it for our personal lives, making
sure that we recognize that, yes, there
are controls and abilities to protect
ourselves within the legal system, but
for reputation, everything else, getting
a job, it’s out there. And hopefully the
nerds are on the way to discovering
ways of retracting and removing.
MANES: It’s counterproductive to our
business goals.

ANDROVETT: Chris, I appreciate you
trying to inject a reassuring tone, but if
you don’t mind, 1 want to mildly take
issue. After the adoption of the federal
rules in 2006, there was a sense that this
would create sort of a structure. Implicit
in your statement was there is a structure
for this. The proportionality and
relevance. You didn’t say it, but implicit
in the federal rules was operation.
SCHULTZ: Right.

ANDROVETT: But here we are now
in 2010, and there are a lot of critics, a
few judges, many lawyers, more clients,
who say, “You know, the system is very
expensive. Its wvery burdensome, and
[frankly, e-Discovery is not very efficient.”
Fair critique?

MARSHALL: It depends. Just as in
the old school world of paper, which
is where I began my litigation career,
you have every opportunity to try
and bury your opponent, and that
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is a legitimate tactic in litigation. If
you want to mess with the bull, be
prepared to take the horns. There are
ways to use the cost and volume of
electronic discovery tactically beyond
the information contained therein.
There are also ways that you can
effectively advocate for your client and
get through massive amounts of data
with pinpoint accuracy very quickly
and cost-efficiently. I think it behooves
us all as legal professionals and nerds
to make sure that we realize the actual
allegation of a problem and what
its worth, and just because we have
an electronic kitchen sink, we don’t
necessarily have to throw it at every
single piece of litigation. You need to
right-size the approach considering
your client and what you want to do
to the other side.

LANDA: When you speak about there
being more of a burden now, you have
to think that there’s more information
now. Everybody remembers the the
amendment of the federal rulesin 2006.
But things have changed. Think about
the size of your hard drive at home.
Think about what you've got today.
There’s an ever-increasing amount
I also think
figuring out how you want to respond
in litigation, and I think most clients
of ours, even in contentious litigation,

of more information.

really appreciate when the law firms
work together on opposing sides to
try to structure some meaningful
way to get through discovery without
burying each other the costs, unless
that’s the point. So I do think there
are increased burdens because there
is increased information. I think one
thing a company can do is get ahead
of that curve. That is, a company can
take some proactive steps. For example,
many of our companies have recently
implemented a single-instance storage
for e-mail, so that there aren’t 500
copies and 2,000 backup tapes to deal
with. And I think that’s really reduced
some of the burden, and some of the
big cases we've seen are big companies
that could get proactive like that.
But I think that there’s an increased
amount of information, and I think
that people are becoming increasingly
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sensitive as to whether they want to, as
Andrea says, litigate on the merits or
use e-Discovery tactically.

SCHULTZ: 1 completely agree with
Adam. E-Discovery done
very badly, and if you take a step
back, it can be done badly even for
your own client. And so what I have

can be

seen, and even over the past several
years, is that clients are forcing us to
be smarter. They’re forcing us to be
better, and theyre forcing us to be
more cost conscious in our approach
to e-Discovery. When the client is
putting that pressure on the attorney,
magically, we find ways to flow that
through to the relationship with our
opponents, and so I think it’s actually
been a very good thing. I think that
there are ways to do e-Discovery that
are smart that maybe things we weren’t
doing in the past. And again, I try to
keep our own house in order first, and
then fight those fights with opponents,
because they will come, as Andrea said.
There are ways that opponents can
be strategic with e-Discovery, but if
you've got your house in order first, 1
think that’s more than half the battle,
and our clients are demanding that.
SEEBER: The question was about
burdensomeness, about the difficulties
with e-Discovery, about it being
expensive. If you think about it, this
concept is new. So it’s not unlike any
other new product or new service or
new area of focus. Of course, there
are inefficiencies. It is burdensome.
It is expensive, but, the tools that
are available to deal with those are
emerging as well. The case assessment
tools, the analytic tools, the technology.
The quality of the reviewers that we
are able to employ is improving too.
We have people who are specializing
in this particular field, which was
unheard of 10 years ago. In those days,
reviewers would just work through the
hard drive and try to determine what
was relevant or not, with just a person
— without any tools.

MANES: That’s back when it was easy,
though. When there was only one hard
drive in, like, ’95.

SEEBER: Right.

MANES: I'm not lawyer and I don’t
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Adam B. Landa is a patent attorney

and litigator and co-chairs Green-
berg Traurig's national e-Retention
and Litigation Preparedness prac-
tice group. Adam has wide-ranging
experience in large commercial liti-
gation, principally in intellectual
property matters, often with tens
or hundreds of millions of dollars at
issue. Adam also consults through-
out the country on electronic docu-
ment retention and security, and
electronic discovery. In addition, he
spends time prosecuting patent and
trademark matters in the United
States Patent and Trademark Of-
fice and coordinating international
intellectual property portfolios. He
has substantial experience as an
advocate, successfully counseling
clients in all aspects of the laws in-
volving commercial and technology
transactions and protection and ex-
ploitation of intellectual property.
Adam has represented clients in
many federal and state courts, the
International Trade Commission,
and in the United States Patent and
Trademark Office.
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play one on TV, but we deal with a
lot of the legal issues. We offer a lot
of expert advice. As a vendor, we've
got to remember we're working for
both you, the law firm, and the client.
Who actually is the boss? Is it the
client saying, “Don’t spend any more
money.” Or is it the lawyer telling me,
“Do it all the right way.” So there’s
not necessarily an ethics problem, but
there has to be an understanding of
what’s going to happen. We often tell
our corporate clients, if you're going to
spend a million dollars on a piece of
litigation, 200,000 of will go towards
the actual trial order of litigation, if
it goes that far. You're going to spend
a hundred thousand dollars on the
e-Discovery, getting things converted
and produced. And then youre going
to spend $700,000 on your document
review. The majority of our e-Discovery
costs are not in vendor fees for
filtering and processing. There’s a lot
of great technology out there to help
us facilitate the review, and as vendors,
there was a comment, “We have to stay
ahead of the curve.” I would actually
say that we can’t get ahead of the curve
because we don’t necessarily control
the technology. T'll give you another
forensics for instance, Microsoft
turned off the update and the access
date on a file. When you open a file
in Windows Vista and Windows 7,
it doesn’t update the access date. Do
you care about that, attorneys? Do you
care when someone accessed the file
or opened it? Well, you may not have
access to that information anymore. So
we can’t stay ahead of the curve. We
have to stay at the front of the pack so
we understand what’s going on. And
it brings up a lot of ethics discussions
that I often talk about, such as our
clients saying, Okay. I need you to go
take all this data, put it into the review
tool so I can review it, and then we
need to produce it in the most unusual
format known to man to the opposing
party. And that is the truck analogy
that Andrea told us earlier, that there
are three strategies now. It used to be,
overload the opposing party. Now, it’s
what’s good for the goose is good for
the gander. But if you tell them, I want
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all of your stuff, what is an uninformed
opposing party going to do? Switch
the names on the letter and ship that
letter back to you. So you've got to
remember that you need to be willing
to do everything that’s present there,
which poses three strategies: Are you a
producing party predominantly, or are
you the receiving party predominantly,
or is it equal producing and receiving?
And when itis equal parties, equal sides,
that’s when you have to cooperate. For
those other two, there may not be so
much cooperation. And if you are
the small plaintiff against the large
defendant, you're going to push them
to give you everything because here’s
what you’re producing versus the other
side when you're the defendant having
to convince. So I'll throw it back to
and discuss later. Review is where your
expense is.

LANDA: Gavin, 'm not so sure that
you hit the nail on the head that the
symmetry of the litigation necessarily
drives how reasonable people are. I
think that’s what Rule 26(b) was put
there for is to shift the burden, it allows
you to tell your opponent what you're
not going to do, and to force them to
try to get the Court to make you do it
if you can’t agree. And if they do, that
brings into effect all the cost shifting
factors.

ANDROVETT: Which is the essence of
that rule, correct? “Theyre burdensome
demands, Your Honor. They should pay
for it.”

LANDA: Well, that’s the essence of it.
But what the rule says is that if you
don’t want to search in a particular
media, a backup tape, a hard drive,
because it’s unduly burdensome you
have to tell the other side. And if you
read the comment, it says, and you
have to give them enough information
to make a motion to compel. And then
it’s effective because then you've told
the other side what you won’t do and
given them your thinking as to why
you won't do it, right? “We don’t think
that any e-mail would be there that
isn’t also on our active server.” That’s
what you say to them. And it’s up to
them then to move to the Court to say,
“Well, how do they really know that,
Judge?” To explore it or to ask you
some questions. But all of a sudden
if they want you to do it, now you've
already said it’s unduly expensive.
They’re going to have to explain to
the Court why you need to spend that
money, and then the Court is going to
start saying, “Well, maybe the plaintiff
doesn’t have to. Maybe the defendant
has to pay,” and starts looking at
some of those burden shifters. But,
Mike, back to your original question,
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which is whether or not it’s gotten
more burdensome is a fair critique. I
sit here sometimes and I think about
a warehouse full of documents. Let’s
forget about hard drives, and let’s forget
about all the iPads on the table. Let’s go
back to a warehouse full of documents
and to discovery in 1965, all right? So
we send a discovery request. What are
people really doing to comply with that
request? Are they making a good faith
search? Did they search every box in
the warehouse, or did they just look at
the labels on the front? And why can’t
you argue that metaphor to the Court?
“Hey, Judge, I looked at the dates on
the folders. I dont have to look at
the contents of them. I don’t have to
search my whole hard drive. I just have
to search where the things are likely to
be.” And we use that a lot of times as
our argument, is that I don’t have to
search places where things aren’t likely
to be. And my whole hard drive is not
necessarily fair game in every case.
ANDROVETT: Panel members, in a
second I'm going to ask you to help me
develop a schematic that everyone here
can take from this discussion. What are
the issues that we should really be focused
on? But before I do that, Joey Secber,
when you were introducing yourself,
you said something that has kind of
stuck with me, and I wonder if you can
elaborate. You said thar when you started
the company, you were lawyers who
were drawing on real world experience
who had to go before judges and defend
your review, which is very meaningful
because we'll probably talk about some
of the sanctions that have been incurred
because of lack of compliance with the
discovery rules. But why did you say that?
Is there something about being a lawyer
doing e-Discovery thats different than
perhaps someone who has mastered the
technology of management and retrieval
and review?

SEEBER: We've chosen to focus on a
single aspect and to be really good at
what we do. So as we say, we get up
every morning to review documents.
That’s why we go to work. That’s the
service we provide for our clients, but
we do it with the perspective of a lawyer
who has stood before the judge and
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defended the decisions that are being
made in the discovery process. I think
there’s a huge distinction because we
do hear horror stories of people who
are called upon to provide that service,
who may not be the most prepared.

SCHULTZ: Tl

example of where it’s helpful to have

give a concrete
the technologists talk to the lawyers.
We had a very good vendor, nationally
known — I won’t mention the name
but you would all know it — that came
to me and said, “You know what? We’re
going to apply your privilege coding to
the entire family sets of both the e-mail
transmittal and to all attachments, so if
you tell me that the parent document
is privileged, we’re going to apply that
across the entire family setting.” And I
said, “Hold on. That does not comport
with the law. It’s entirely possible
that the transmittal may be partially
privileged, might have to do some
redactions, and it’s entirely possible
that some of the attachments may
need to go out unredacted. They may
be entirely not privileged.” And that
vendor actually had to make changes
to their software to accommodate this
legal request. Technologists are very
good at programming and making the
technology work, but you've got to
have, again, that attorney input. And
I think a large part of it as well is not
just issuing a fiat. It’s not just saying,
“Guys, go do this.” You've got to give
some context. When I explained the
law, it was readily understood. We got
things done the way they needed to be
done.

MANES: Your concrete example is
right on. We can build technology with
anything you can imagine. But A, you
may not be able to afford it. B, you
may not be able to wait long enough
because we may not have computers
fast enough to do it, but it may not
be right. But to address the statement
about we are not a copy company,
and the old paper based discovery is
dead. We still approach the process
in a similar way because everything
is still tied to the 8.5 by 11 format
with a Bates stamp at the bottom. So
how do you take an Excel document,
a database document, convert it to
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this neat pretty format? In the past,
people have just hit print, and just
let it go. Fortunately, that technology
has evolved since the original dates of
e-Discovery, which is why I as a faculty
member at the university was told, “If
you stake your career on forensics and
e-Discovery, you will be laughed out
of this computer science department
because that’s a criminal justice and a
legal problem.” But now, here we are,
and every school around the entire
Untied States is trying to create a
computer forensics and e-Discovery
certification,

they
there is some science behind getting
this data off of that iPad and putting

it into some useful format. But he’s

program paralegal

certification because realize

correct. There are a huge number of
legal decisions, and the same attorney
may make different decisions because
they’re very context sensitive about the
data and the particular issue. Someone
earlier used the words, “early case
assessment,” and that has a myriad of
definitions, mostly because particular
vendors changed what that meant. But
the fact is that early case assessment
is something you've been long before
e-discovery came around. Its the
question you ask yourself, do we sue?
Do we settle? Do use our time on this
case? Now, you just need to add a little
bit of nerdiness to that process. What
is the impact of e-Discovery costs and
should we settle? And what is our risk
of sanctions correlation related to the
discussion that we had earlier at the
end of table by Adam? So there’s a lot
of technology out there and deciding
on a vendor can be complicated. What
separates the copy vendors, the retired
law enforcement vendors from the
academic approach is that we respond
to issues and errors and the lack of
perfection in the system a different
way. We have to be able to deal with
the technology going forward.

ANDROVETT: Lets start to work on
that schematic a little bit. I was just
taking notes on some of the terminology
that we talked about just very quickly.
Andrea, I know that you talked abour
early data assessment. We tend, at least [
do, to talk about e-Discovery as if its a
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thing, but it’s really not, is it? It’s a series
of phases. Can we identify the essential
links in the chain, and then we'll go back
and maybe parse each one and talk about
the rules of the road, legal developments
that have occurred, maybe perhaps
developments in technology?

SCHULTZ: I tend to be a pretty
practical guy. I think that if you don’t
know what EDRM is, you need to go
to the website and take a look at it.
In fact, I could dial it up on my iPad
right now. There is a lovely graphic.
You'll see it. It’s the first thing you
see when you go to EDRM.net, and
it shows the main stages of what we
call the e-Discovery life cycle from
the identification
to their preservation, to collection,

of documents,

processing, review, then production
and then, ultimately, use, whether it
be in deposition, motion practice, or
trial. You can hover over each of those
points. It’s a wealth of information.
MANES: It’s also in human, not nerd.
SCHULTZ: It is. You can actually
understand it, and I think it’s one of
the primary resources that I often lead
presentations with, especially if I don’t
know what the mix of my audience is.
Maybe every one of you may already
know about this and have seen it, but
if you haven’t, it’s worth taking a look
at. And I think it would be an excellent
frame or guide for our discussion going
forward.

MANES: Yes, the EDRM is a good
resource, and it’s a pretty picture. It was
developed at the Sedona Conference.
The EDRM was built by not only
lawyers, but vendors, defendants, and
plaintiffs. It was across the board.
Now, there are a lot of overlapping
discussions. For instance, there’s a
word called “collection,” and then
there’s a word called “preservation.”
Those sound like the same thing,
so when you look at the core of the
EDRM, it’s small on either end and
then big in the middle because there’s
alot of options and choices. It’s a really
neat website. You go and click on each
step and you get those definitions of
what each process is. But at the core,
you have to preserve the evidence.
You have to process it in some way.
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You have to make it useful. That’s the
bare facts. Now, you decorate with,
how do you review itz How do you
redact itz How do you decide what
you're going to collect? But those three
elements, preservation, processing,
and production, if you do those three
things in that order, you will always be
successful. If you do them out of order,
youre going to have problems. If you
realize you need to preserve after you
produce, that’s where you need to hire
big gun attorneys to help you defend
them.

LANDA: The EDRM isagreatreference
model, and a lot of thought went into
producing it, and Chris, I agree it’s a
fantastic resource. But at some point,
you realize the cause of action has
accrued, and you know you've got to
do something. Now, it may come in the
form of a complaint. It may come in
the form of some other dispute. It may
be an ex-employee writing a credible
threat letter suing you. But whatever
it is, at some point, that cause of
action accrues, and it’s time to spring
into action. And because that’s when
this process starts, I'm not sure that I
can jump right to the EDRM model.
Now, it does say I've got to identify
the documents, but usually what I like
to think about is, let me throw a wide
net out for preservation first. Let me
figure out who the key players are,
where the likely key players are, and
get them litigation holds, right? That’s
part of preservation. And so when it
says, you can identify it and preserve,
it's not entirely clear to me that you
can see on that website how to do it,
and that’s probably when I think of the
life cycle where I think it begins is at
the moment you figure out that there’s
a likely cause of action.

MARSHALL: And I actually would say
that it begins well before that. As was
mentioned earlier, we're talking about
stored
Now, for those of you who either work

information electronically.
as in-house counsel for corporations
or represent corporations, there is
information, tons and tons of it, stored
electronically that is not subject to a
cause of action yet. It may not ever be
subject to a cause of action; however,
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it's there and it exists. And I think
the EDRM, which is wonderful once
a cause of action accrues, is down the
road and well after your obligations
as advocates and representatives for
your client begins. And that actually
includes knowing the information and
understanding the structure for storage
of electronic information. And your
duties, as well as the nerds and the
dorks and the geeks of your company,
are to start well before that trigger
is ever pulled. So I would say that
it's incumbent upon all of us as legal
professionals in the business world
to be aware of information stored
electronically, whether or not and well
before a single or multiple causes of
action ever arise.

LANDA: And companies who are
storing documents as we all do, have
either they have a philosophy about it
or they haven’t paid any attention. Some
companies store everything and get rid
of almost nothing. Some companies
say, 'm going to store everything as
long as I legally have to and then I want
to be rid of it. But, go around to your
own law firm or your own company
and get a group in the office and say,
“How many of you know if we have a
document retention policy? How many
of you know if you follow it?” And I
think that goes right to Andrea’s point

is that document management and
documentation retention in the process
up front will lead into a much easier
and less expensive and less burdensome
implementation of the EDRM when
the time comes.

MARSHALL: But it all

context, and we can never remove the

rests on

human factor. Because just as it was
mentioned, it comes down to people.
Okay. How many of you know what
your company policy is? Okay, how
many of you follow it? And I am a pack
rat, and even considering the scary
stuff I've done as a litigator, the scary
stuff I do day in and day out helping
litigators and corporations figure this
out, I'm a pack rat. I know I am. I've
got PST’s, and I've got almost every
piece of information I’ll ever need. And
granted, yes, I am subject to multiple
legal holds, so it’s okay that I'm a pack
rat. I'm supposed to be, but in the
industries and companies where that’s
not the policy and you have created
document retention or document
instruction policies, if you got some
rogue pack rat who’s not following
these policies make sure you are aware
and keep that in the back of your head
constantly.

LANDA: And that’s part of the identify
step.
ANDROVETT: [

realize that a
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company with 50 employees is going to
be far different than a company with
5,000 employees on five continents, bur
as a general proposition, when you go
to a company are there just some basic
principles that you advise them? You're
not being sued, although it may happen
someday, but ro get your digital house in
order, are there things you ought to do?
LANDA: Absolutely.

MANES: I'm sure that was pitched to
someone else, but from our perspective,
Records and Information Management
(RIM), has been around for years, and
there are seven academic elements
that make up reference information
management. But right off the bat,
you've got to document inventory,
create a retention schedule, and then
you've got some kind of policy, and he
mentioned policy; 'm going to pick on
lawyers because I'm not one. You guys
are the worst.

MARSHALL: You remember you are
outnumbered?

MANES: But I have a client, a very large
law firm, 53 attorneys in Birmingham,
Alabama, and theyre going through
a problem of server storage because
they’ve got a bunch of pack rats that
work there. You think you need the
information you have from a case
seven years ago that you might think
is going forward, and that’s just part
of the process. And I'll admit that I'm
the worst person in the room. I don’t
want to challenge Andrea, but my PST
is 26 gigabytes on my laptop, and that
doesn’t include what’s gone. I look
forward to the day that one of you have
to sue me and discover that because it’s
going to be a mess with all the privilege
issues and work product issues. But
when you look at a company, that law
firm says, “We need to get rid of our
e-mail.” And so they went to the senior
partners, and the partners said, “It’s
not our problem. I'm going to retire in
six years. Here’s the budget, associates.
Go fix the problem.” And, you know,
this is going to be your law firm in six,
seven years. And so part of e-Discovery
readiness and part of this wreckage of
information management consulting
is not necessarily fixing the past, but
fixing the future. Every day you don’t
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make the change is just compounding
the problem. If you want to scan this
piece of paper in Dallas, you'll pay 4.5
cents a page at the bare minimum, to
a maximum of 12 to 8/16. If you're
paying more than that, call one of
these other great vendors who will
help you out. Then it will cost you a
penny to store it for the rest of its life.
So what is your choice? Well, reference
information management says you've
got to inventory that, label it, and putit
in the documents. But one of the issues
that she’s talking about is, when it was
discussed, is how do we manage our
electronic data? And the truth is your
e-mail policy right now is probably you
let each one of your employees decide
what they’re going to do. Pointing
our finger right at Microsoft —
Microsoft built this really neat feature
into Outlook called “archiving” that
automatically creates PST’s without
your knowledge across your entire
organization, pulling that data off
the mail server. And as technologists,
we can go find out what e-mails are
missing and say, “Well, you got all the
e-mail from this year and this year, but
these e-mails are missing.” Well, we
upgraded to such and such a computer,
but now it’s gone because you failed at
the very core competency of having a
documented inventory, which is neat
little stickers on the back of your iPads
and your phones so you know who
had that device and where to carry it
forward. We do e-Discovery readiness
consulting. It’s dirt cheap. Our biggest
one we ever did was for a company that
had 7500 employees, and we charged
them $25,000 to tell them to put
stickers on all their computers and put
shredders everywhere and quit storing
their tape backups forever. And they
go, “Well, why did we pay that much
money for it?” Well, now I've just given
your IT department about a hundred
thousand dollar budget to fix all these
problems because they’re just going
to take that money from the internal
counsel because that’s who’s going to
end up paying for it in discovery.

AUDIENCE MEMBER: I fall into
the nerd category, as a disclosure, but
speaking about the native production
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format that was discussed earlier, it
does offer a lot of potential benefit
in efficiencies, but it still hasn’t been
fully addressed about how to identify
documents in an evidentiary setting, at
deposition, at hearings, at trial where
a page level Bates numbering, while it
might be out of date on some level, is
still kind of an easy way to authenticate
that document in terms of evidence.
How do you propose to address that in
a native production form?

SCHULTZ: Its a real challenge even
for those of us that are techies and love
our iPads and our technology. When it
comes to deposition, I still like a piece
of paper, and I like that piece of paper
to have a Bates stamp on the bottom,
and I like that piece of paper to have
my confidentiality language so that
I can negotiate with my opponent.
Typically, what I've done in the past is
try to negotiate a stipulation that allows
the producing party to prepare paper
copies in advance of those depositions
or in motion practice. But until the
technology gets to a point where we
can apply those kinds of controls in
advance, it’s a hard nut to crack. But
I’ll tell you, almost exclusively I still use
paper in those types of circumstances,
even if I've been exchanging documents
natively with my opponent.

MANES: It is We've said
that already. The core works in this
format. Period. As a computer science

correct.

whiz, more often what I witness is an
employee used to work at one company,
quit and went to another company and
stole some stuff. You just take that and
you wrap it around any framework. A
bank. What does a bank have that’s
proprietary? They have a customer
list. What does a company have? You
have source code and software, and if
someone left your company and went
somewhere else, they might take it with
them. But you have to explain to a jury
of our peers, potentially. And what is a
jury of our peers? They are people that
couldn’t get out of jury duty that don’t
want to be there. They probably don’t
even own computers. I would not like
to sit in front of a jury of my true nerd
peers, and Fulbright is here. I don’t

want to have them in the room out
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there because we all would slaughter
each other. It’s just like if you want to
sit in front of a panel of other attorneys
and have them critique your work. It’s
not fun. But the technology is here to
be able to produce natively. There are
a lot of patents that have been filed;
including our company has several
patents for native presentation in court
using the hashing technology that
you may have heard about previously,
also known as an MD5 hash. When I
introduce native documents to you, I
have to produce this digest of a larger
document. So to be very explicit, if you
have the book, Moby Dick, it’s this big
with thousands of pages, and you have
the Reader’s Digest version, that is the
hash. If the larger book could change
it to where the whale dies -- I don’t
want to ruin the book for you -- but,
you know, say the whale dies in the big
book, now you’ve got to go change the
Reader’s Digest version so it reflects
that. And we have a scientific program
called MD5 hash that does that, and
it works great for files, but it doesnt
work at all for e-mail. And so when
you get into things like de-dupe and all
these other technologies, and I'm not
going to take us down that path in this
setting, but that same technology will
allow us to do native file presentation
in court. It will come and there will be

a day that we’ll be able to use them.
But both attorneys and judges have to
learn what that documents really look
like, because there are a lot of formats
that are not easy to simplify into a
page. A webpage doesn’t have pages. It
has a scroll bar.

LANDA: Maybe I'm back in my
warchouse full of documents again,
but it seems to me that the risk of
authenticity — which is what, really,
the question, I think, drives at — is
the same on paper documents. How do
you know that your opponent didn’t
change one of the words in the exhibit
he’s presenting to a witness? I mean, do
you typically go back and look at the
same Bates numbered document and
reread it and compare and hold it up
to the light? Not during a deposition,
you don’t. I think, you have to presume
that your opponent isnt changing
the words on the pages of the Bates
numbered document. Just like they've
created a printout. You might say, “Can
you tell us where that’s from?” And
your opponent might say, “Well, I'll
represent I got it from so-and-so’s hard
drive that you produced to me, and we
can work that out later if youre doing
this in a deposition.” And I think that
in most courts that I'm in, we work
out authenticity problems not in front
of a jury, but in advance in motions
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in limine. So I don’t think it’s that
big a practical problem; although, I
completely agree with Chris that it is a
problem, that you have to spend some
time with the other side discussing how
you want to handle that so that there’s
a rational approach to it. But I think it
behooves both sides to do, unless one
side doesn’t want to give their stuff in
native form.

MANES: He makes an interesting
point. Always pass the liability. If you
were going to do preservation and the
other side wants you to do all this
preservation, write a document, write a
pretrial 116 form and say, “To preserve
all the data, were going to remove
the delete key off the keyboard.” The
opposing party looks at it and signs
it. Then two years later, they’re saying
spoiliation. Well, this is the method I
chose to preserve, and you agreed to it,
and we all knew it was not correct, but
you agreed to it. So passing liability
through that agreement is something
that’s very common. That’s the only
way youre going to save a lot of
money is agreeing to a different type
of production format or a different
type of preservation format or even a
gathering format.

ANDROVETT: Were still managing
the information as were developing our
schematic. Quick question, I've heard the
phrase “early case assessment.” Andrea,
[ know that you talk about ‘early data
assessment.” Is it the same thing or a
different thing?

MARSHALL: Gavinactuallymentioned
earlier that there is a lot of discussion
and disagreement about the naming of
this thing. Early case assessment is the
current term of art used for the process
because we’re coming at it backwards.
We're coming at it from litigation,
where there’s document review and
there’s e-Discovery. What's it before
we get to this point? Well, it’s early,
so it’s early case assessment. I actually
have conniption fits. Theyre really
funny, and my brothers keep saying
— telling me they’re going to put it on
YouTube. But I have conniption fits
anytime I hear early case assessment,
primarily because I work mostly with
large nowadays, and

corporations
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what we’re talking about is early data
assessment. There is data assessment
to be done in the absence of a case.
For a case, the type of assessment that
you would do prior to a trial or prior
to even a hearing would be venue,
examination, damages, consultations,
jury consulting, things like that. That is
early in terms of actual litigation but it
requiresa case. What we're talking about
is information stored electronically.
Gavin, I love that. Thank you. And it
means that you're going to look at data
in the absence of a case, potentially,
to determine whether or not there’s
anything important, damaging, highly
exculpatory, needful, necessary, etc. So
there’s data assessment to be done in
this absence of a case, therefore, I refer
to it as early data assessment. Yes, it
can be applied when you know there is
a cause of action that is going to arise.
It is still the data that you are assessing.
The case assessment is what happens
when you get Gavin, Adam, and Chris
involved to figure out: Okay, here’s the
data. How does it affect our case and
what is the cause of action? Early data
assessment and early case assessment
are different. They are often lumped
together as the same thing. 1 would
argue they are not, and you must be
very careful when you're talking to your
clients, your colleagues, and the other
side about what you intend, what you
want, and what your particular process
would be.

MANES: Every time you hear a word
that you don’t know what it means,
or it’s an overloaded word — stop
and ask. Early case assessment is
overloaded. Custodian is overloaded.
Custodian has a really crazy definition.
There is no expertise. Every time I ask
you, what’s the third line of Rule 26?
What does it mean? You have to go
read up and look at what it means. Just
like when you ask me, what does this
mean in this particular data, or what
does this code mean in this load file? I
have to go figure it out. Don't fear to
ask. There are a lot of nerdy words we
throw around. “Near-dupe” is another
term out there right now that we would
argue on this panel probably for the rest
of the day on what “near-dupe” really
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means. You got to say, you're using that
word, but what does that word mean
to you? And then you’ll realize a lot of
the times that there are very different
defintions and contexts. And now you
get to set the tone or set the definition
of what that actual term means going
forward in the case.

SCHULTZ: So let me tell you what
ECA means to me. Again, I think of
it very practically. Gone are the days
when we would gather a bunch of client
data and throw it to one of our vendors
like Kroll and say, “Process all of this.
Load it up for review, and we’re going
to throw a hundred associates at it to
be reviewed.” Those days are gone. So
when I think of ECA, I think of taking
documents collected from a given
custodian or possibly from a shared
resource in a company and trying to
smartly limit the data that I'm going to
pass on to my vendor for processing and
for ultimately reviewing. Now, when
I say smartly limit it, what that can
mean is negotiate search terms with my
opponent, negotiating date restrictions.
In the absence of negotiations, making
some decisions that I think are going
to be defensible when and if I ever
get before my magistrate or my judge.
So search terms, date restrictions,
custodian restrictions, we may have
harvested from a hundred employees
the organization. Probably
don’t need to look at all the data for
all of those people. So when I think

of early case assessment or early data

across

assessment in the context of a piece of
litigation, that’s what I'm driving at,
trying to reduce data volume, which in
turn reduces the burden on my review
team, which ultimately reduces the
cost to my client.

SEEBER: One of the things that we
agree on is that it needs to be early,
whether it’s case or data. One of the
common mistakes is that professionals
like us are not called in early enough.
If the lawyers that are doing the review
and understand whatever it is that
they’re looking at, can inform the
decisions that are made about search
terms or about collection, or things
that are earlier in the process, then
you can actually save money. The fact
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is that there are going to be plenty of
documents to review. I mean, throw the
analytics tools atit, all of the technology
that is being developed; sure, there are
going to be fewer documents, perhaps,
as a percentage, but the fact is that
numbers of documents that are in the
universe to be considered is growing
exponentially as well. So for a long
time, there are going to be documents
to review. I think we’ll all agree that
you really can save some money if you
call the right people in early to help in
the process.

ANDROVETT: Im going to move
down the chain a little bit, and I'm
going to use a decidedly non-nerd word,
and that word is “case.” So much of the
surrounding litigation that comes from
these federal rules is what that magical
moment in time is when someone would
reasonably believe, “Hey, theres a case
here, and therefore, I now have a duty
imposed on me and on my corporation to
retain and preserve documents.” So let me
Just use an example. I'm general counsel
for Blockbuster. I get a letter and it says,
“I rented one of your movies. It didn’t
work. I had to go run over to the TV set
because it was so loud. I tripped over the
table. I broke my leg, and now I'm going
to sue you.” At that moment, do I say,
All right, everybody. Lets galvanize.

We're instituting the litigation hole. Stop
everything.”

MANES: I'll give you the non-lawyer
answer. “Reasonable” is the word we
always have to remember. The other
neat word with interesting definitions
is “candor.” “Reasonableness” is what
matters there, but I want to quote a
piece of law. You've all heard about
Zubulake vs. UBS. “You have the
obligations to preserve evidence the
moment you knew or ‘should have
known’ the evidence was potentially
relevant in future litigation.” You've
heard this a billion times but even in
Oklahoma, whatever you think about
Oklahoma, we have a Supreme Court
decision about this that has been written
into our state law. What happened to
that case was the plaintiff sued and was
ordered to produce his computer hard
drive. He went home that night and ran
a tool called Evidence Eliminator, or to
treat it as nerdy and say it backwards, it
eliminates evidence. And the plaintiff
got sanctioned severely, and we had
to analyze that all the way up. It’s all
about balancing that risk. You can
never delete it, but you can make it
economically unfeasible for someone
to recover it.

MARSHALL: Reasonableness will
always control. And I think if we take
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maybe the antithesis of the sunshine
letter. I've heard some attorneys and
some global law firms will say, “Hey,
thanks for your letter about slipping
and falling and hitting your leg on the
coffee table. We don’t think that rises
to the level of a need to preserve. If
you disagree, please respond within 15
days and pony up 10 grand so that we
can begin the process.” Ten days goes
by, “Thank you for not responding.
We've closed this matter. We've not
preserved.” And so on. So I think there
are ways of using the opposite of the
sunshine letter.

SCHULTZ: This is hard. And this is
where the art of lawyering comes in
again. It is a very fact-driven analysis.
The Sedona Conference has a very
good white paper. You can get it at their
website — it’s called, “Commentary
on Legal Holds: The Trigger and the
Process.” And if memory serves me,
they updated it, or maybe it’s in the
process of being updated. There are a
number of fact specific points in that
white paper that are a good checklist
to the Blockbusters of the world or the
Acme Corporations of the world that
are getting these kinds of demands
upon them. And it’s not easy, and the
risks if you don’t preserve, of course,
are great. So I recommend that resource
to you, and also that you talk to your
lawyer as soon as you get such a letter.
LANDA: Mike, I think you hit the nail
right on the head with the blockbuster
case. I mean, I think we're all going
to look at this and say, there’s a group
of cases that could come before us
that we know are the big ones. This is
something important. Let’s get going
and start preserving. And there are
some that are so trivial in nature, or
over something that is so small that the
proportionality wouldn’t require you
to preserve. But I think that’s really,
those ones that fall in the middle. The
ex-employee when they write a letter
about quitting because it was a hostile
work environment; is that enough?
What about when they bring an EEOC
claim, right? Do you have to preserve
on the scale that you would for federal
litigation? What about if they lose their
EEOC claim and then wait until the
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end of the statute of limitations and
then bring up federal litigation? Did
you have to keep all those documents
after they lost the EEOC claim? So
these are the harder ones. And like any
good lawyer, ’'m not going to tell you
what you should do in the blockbuster
case until I get the facts.

LANDA: Butyou do have to investigate
deeper and find out a lot about that.
And I think it is an analysis of: does
the law support that kind of cause of
action? Has it ever been done before?
What kind of documents might we
have? What’s the burden? Is it really
easy to do? So I think it’s an excellent
example.

SCHULTZ: And, have they sued others
in the past?

ANDROVETT: I'm reminded of our
employment law roundtable where every
time we have that session, it evolves into
a discussion about e-mail. And there’s
always that one e-mail that the lawyers
will agonize over. And I remember one of
the members of the panel saying, “E-mail
sche-mail. If you will get out of your
office and go manage, you'll have a lot
less problems.” And the reason I say that
was that lawyer’s point was a common
sense rule. If you're bemoaning the state
of e-mail and how it could put a company
in a bad position, go manage. Don’t
manage by e-mail. Is the whole litigation
hold area a little bit like that? If it makes
common sense you ought to do it, and if
it doesn’t seem to make common sense,
you're probably okay in not doing it.
LANDA: Well, unfortunately, Judge
Scheindlin said that it’s probably gross
negligence not to send a litigation
hold.

MANES: That very specifically says the
key players, the parties, and materials
they have arrogated in historic Pension,
they very clearly changed that whole
rule last January.

LANDA: Right, but what’s not clear
about it and is why you have to send
a litigation hold if there are other
methods of preserving evidence.
Litigation hold is just one. So I think
she was viewing it as a little black
and white, but I think a lot of judges
read that and say, “You didn’t send a
litigation hold? Okay, that was wrong.”
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So I think you kind of have to.
SCHULTZ: I completely agree. I think
especially in light of Pension Committee,
Zubulake Revisited, you have to send it.
It needs to be a written hold even if
youre not in the Southern District of
New York, because I think most judges
are going to view it pretty black and
white even if it, as Adam put it, there
are other ways, very reasonable ways,
to go about preserving your data. At
a minimum, do that written hold. I
think you’ll be serving your client.
MANES: And it cannot be a form
letter.

LANDA: And that’s the FiOS point
number two is defensibility.
MARSHALL: Well, there’s more than
just one way to begin a hold, implement
and maintain a hold. So don’t limit
yourself to just one because, as we've
seen in case law, one is not often
enough. So we talk about common
sense, yes, but commonality usually
means a combination of many things.
So don’t rely on just one thinking, it’s
enough. I think it is incumbent upon
all of us as legal professionals of law to
realize we have to go beyond the one
to become common sense approaches
to  preservation, non-destruction,
collection, review, et cetera.

MANES: And definitely to give the
non-lawyer perspective, the law doesn’t
have feelings, emotions or intent. It
has what has been cited. The issue is
the question you asked earlier: “How
do you choose a vendor? How do you
figure out what to do?” That early
stage or that preservation phase may
be where you have one technologist
help you, and then you have a different
technologist help you in the next stage.
But the question you asked earlier was,
what’s the difference between all these
vendors out there? And the short answer
is it’s no different than all these lawyers
around here. There are small firms, big
firms, medium firms, firms that started
yesterday, firms that start tomorrow.
And that's where the emotion and
that’s where the intent comes up. What
is the intent of the e-Discovery vendor
or of that law firm that you work for?
How do you evaluate them? We have
a relatively lengthy paper that we've

November 8, 2010

written describing how you choose
an e-Discovery vendor. But it’s very
difficult to not classify these different
groups into where they actually come
from a foundation, the copy shop
analogy coming in. Do you want a
copy company helping you build a
preservation hold letter? The answer
is maybe, but probably not. Do you
want a computer scientist helping you?
Maybe that’s what you need and maybe
it isn’t. It’s always down to the context
of what it is. Who? How? When is
their deadline?
knowledge on what actually counts in

How good is their

that area?

SEEBER: Listening to the various
answers, it occurs to me that this is,
as someone said, contextual, right?
You can’t cookie cutter this. It’s not
something that you can say, “Well, you
know, this is what we’re going to do
in every one of those cases,” regardless
of what kind of case it is or what the
facts are or what the circumstances are.
Probably one of the biggest risks is that
as an organization, especially in our
organizations, you can say, “Well, this
is how we’re always going to handle
this situation.” Certainly, you have
your policies. You know how youre
going to handle the situations broadly,
but theyre also contextual and case-
specific and I think probably the big
risk comes in not treating it that way.
ANDROVETT: Adam, talk a little bit
about the sunshine letter, because that’s
intriguing.

LANDA: After the 2006 rules came out,
we took a look at what I had mentioned,
Rule 26(b)(2)(B), which gives you the
authority to identify sources that are
not reasonably accessible due to undue
burden and cost. And the committee
wrote quite a bit of commentary about
that, and it’s really some well thought
out commentary. And they weren't
entirely clear, and I'll tell you this right
now. They were not entirely clear as
to whether or not you had to preserve
that stuff anyway even if you weren't
searching. And I reflected on that for
awhile. It seemed to be kind of crazy
for a company to have to preserve every
backup tape ever made because there’s
some off chance that there may be

something important on it. And it also
seemed kind of crazy not to preserve the
backup tapes, because what if there was
something? What if you figured it out
later? And it’s happened to us where we
figured it out later. So as part of early
case assessment in sort of the genre of
it, one of the things we try to do is
figure out where might the important
data be, and we'll look at that. We'll
identify say servers and exchange
servers and enterprise systems, and
we'll get a little understanding about
that data and how long it’s been there,
how long it lasts, is it persistent. A lot
of big back-end oracle finance systems
keep data forever. I know that seems
kind of absurd, but it’s true. They
just aggregate data, and they just add
more storage when they need it. Other
systems do annual purges. Your e-mail
system deletes something when you tell
it to, or maybe it deletes it and then
it puts it into your deleted items and
you can delete it from there, or puts
it into another area, which you can
still recover. But we reflected on this
a little bit, and what we found is that
we had some really hard choices to
make. Okay. So we figured out that
there are monthly backup tapes that
go back six years. Do we have to keep
them all? I mean, what’s the risk of
saving that 6-year-old tape? Maybe
you don’t want it. Maybe there’s no
other litigation that it would be good
for and one might come up, and you
really don’t want the stuff on that tape.
But something on that tape could be
relevant to your litigation. So what we
took to doing is crafting a document for
the other side. It says, “Look, we take
this e-Discovery stuff seriously. Let me
tell you what we did. We've identified
17 potential custodians in this case, of
which seven of them we think would
be the key custodians. And for the 17,
we sent them all litigation hold letters,
and we intend to send them reminders
approximately every
months. For the seven key players, we

three to six

also imaged their computers. But since
they know not to delete anything, we
declared those in case images as not
reasonably accessible due to undue
burden and cost.” Why would you
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search something which you've already
got an original copy of, right? And we
then say, “And we looked and we found
that they used these six file servers. Well,
we have terabytes of storage for those,
being six years of backup tapes. Since
the real activities in this case occurred
around this time period, during this
time period and this time period, we're
willing to save those three monthly
backups. We’re not saving any of the
others, and they’ll be destroyed in the
ordinary course, but if you like, we're
going to preserve all that for 90 days in
case you want to move the court to say
we're wrong. Very truly yours...” And
we write a letter like that, and there
are really only four kinds of responses
we get. One is what I call the ostrich
response. You all know that one, right?
The second, sort of remarkably, we get
maybe an ill-thought-out letter from
the other side that kind of reflects
what they’ve done. That letter often
gives us a lot of privileged information
along the way because they don’t
really understand the purpose of the
letter, and I think they must figure
that they missed the local rule that
requires them to write this letter and
make this disclosure. And the third
kind of response we get is of course,
the plaintiff’s lawyer response, which
is, “We don’t care. You have to save
everything. We reserve all our rights.”
And the judges regularly seem to
disregard that. And the fourth is we get
exactly what we set out for, and that’s
meaningful, frank, negotiations about
the scope of discovery and preservation
and who’s going to pay for all of this.
And that’s really what we set out to
do.

ANDROVETT: Let me move down to
the review process. I know I'm marching
in the face of technology and history, so
it must be true that early assessment,
strategy, those are not commodities, but
review is. And the lawyer in me says it’s
all about looking at those documents,
understanding how they fit into the
case, having the judgment to know what
these documents truly mean. So how did
that happen? Because I know theres a
lot of old line attorneys out there who,
practical or not, would still like to go to
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your warehouse and look through every
document.

MANES: The plaintiff’s answer is,
“Let me have your computers. I want
it.” Well, the first goal you have to do
is you want to review all that data, but
you can’t afford to review all that data.
Your client may be able to pay you to
review all that data, but that client is
going to hire another law firm next
time. And so your first goal is to make
that data smaller through review in
the same areas, some analysis or de-
duping, and all these other key words
that are related to search terms, key
terms, de-NISTing, a whole other term
out there. And then you want to push
off the review stage where, honestly,
the professionals need to take over. My
business stops. We facilitate documents
getting to the review stage so that
they’re in a usable, common format,
and then hand it off to a review team.
But we facilitate getting the documents
to the reviewable stage, past the review
and the production, but the review
team is so specific on how you review
that. 'm going to pass that to my left.
SEEBER: Mike, I would say when it
comes to reviewer, there are a couple
of things that sometimes don’t happen
that are really important to the quality
of review. First is that we get a good
case memo that gives us the issues
in a case, the pleadings in a case,
the contentions, as much as outside
lead counsel would feel comfortable.
That helps us to be able to review the
documents in context. You say, well,
that seems obvious, but it’s not always
so obvious. Understandably, sometimes
the last thing that clients want to do
is spend money on review, and we've
talked about how expensive review is.
The fact is that at some point you do
have to, and oftentimes that has been
put off to the end, and people take the
ostrich approach. They say, “Oh, well,
this case is going to settle, so we don’t
have to do the review.” Or, “Surely
were not going to have to spend
money doing that.” And then it comes
to the time that, “Yes, we do. We've got
deadlines approaching.” Some body of
documents has to be reviewed. Well,
sometimes the review team isn’t given

E-DISCOVERY

the proper tools in terms of background
Now,

obviously have a list of questions that

to review it in context. we
we ask, and we get as much information
as we can, but this goes to the point of
including the whole team “early.” And
its not necessarily more expensive.
I mean, if we can be involved early
on and understand the way that the
case is developing, the context of the
case, the issues in the case, the parties
in the case, if we can be involved in
early phone calls about documents and
collection, then we can have a much
better understanding when we get to
the review portion. In addition, we
may be able to provide input as to
how the numbers of documents to be
reviewed can be reduced based upon
our own experience. And we can
do a much better job of performing
the review once that time comes.
Our experience has been that clients
are most upset about the fees when
something has changed. Okay, so we
can give a really good estimate of what
a review is going to cost given certain
parameters. What types of documents
are they? In what format are they
coming? What is the review tool? What
are your expectations? Is it a relevance,
or a relevance and privilege review? Do
you want a privilege log? There are all
kinds of questions. When we can get
answers, we can provide really good
estimates about what it’s going to cost.
But the problem comes when there’s
some change. And sometimes there’s
a change and we don’t find out about
it until later. And sometimes there’s
a change: “Well, you know, we really
want to go back and add these terms,
or we want to go back and make this
change.” Well, that is going to affect
the cost. And sometimes clients or
outside counsel don’t anticipate that
well. And now what you've asked us to
do is different, and so that’s going to
affect what it costs.

SCHULTZ: I think the truth in reality
is mostdocuments just don’t matter, and
I think that that’s why document review
is often referred to as a commodity. I
think it’s unfortunate phraseology, but
I think the reason for that is because
most of these documents just don’t
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matter, but some of them do. And so
one of the biggest challenges that I face
trying to extract usable information
from review teams is when I'm getting
prepared to go to deposition, and I
need to know those key documents.
How do I get that team to feed those to
me? Or if ’'m getting prepared for trial,
how do I get a good data download
from that team? Because that team is
dealing with 99.9 percent garbage and
data volume that could take all of us
in here the rest of our lives to read. I
think that is where real improvement
could be made because some of it does
matter, but most of it just doesn’t.
LANDA: Joey, tell me how often when
your teams are coding, do they code
from objective manuals and how often
is it done more from just descriptions
and discussion?

SEEBER: We actually prepare a
notebook for each that’ll
include pleadings and will include a

review

memo from lead or outside counsel, or
the client. So there are obviously going
to be terms in there that were looking
for or marking for. But then there’s
also the contextual, so that’s where the
background is helpful to say, “While
these terms may be key, then what is
the context?” And while this question
hasn’t come up, but there’s often the
issue of offshore review. Some of the
reviews that we do are so contextual, so
nuanced that somebody who’s not an
American  English-as-a-first-language
reviewer is not going to catch those
nuances.

LANDA: And how do you match
quality control with that? How do
you make sure that your reviewers are
actually getting the right documents
and passing on the ones that aren’t as
important?

SEEBER: Well, we have regular sessions
with our teams several times a day. We
have team leaders who are available
for questions. We also are able to find
inconsistent taggings in tag palettes, so
when there are collisions of documents,
or taggings that are inconsistent, then
we're able to determine how often it is,
consult with them, and so we’re able to
spot that and control for quality.
MANES: But I think the terms that

November 8, 2010

were referred to, the word “coding”?
SEEBER: We generally don’t use that
term.

MANES: The coding term historically
meant you were looking at a piece of
paper and deciding is it an e-mail?
Who's it from? Who’s it to? What does
it mean? What date was it? And when
we do discovery and when we’re dealing
with native files, that type of traditional
coding is actually automated in that
we extract a term called “metadata,”
which academically means data that
is invisible in that printout. So this
is clearly a Word document and the
Word document here is going to have
his authorship, the date you last saved
it, the date you lasted printed it. It’s
going to have all the text, and we can
those
codes out of the document and provide

automatically pull historical
them to you in columns, in lists. In
addition, we can pull out all the text
on that to make it searchable. So when
you're talking about coding now, you're
talking — which you get into vendors
and specific terms, such as tagging or
— and in reality, you're only coding two
things at a minimum, is it privileged,
and do I care about it. You're having to
make a decision.

MARSHALL: One thing I would add,
though. Gavin mentioned earlier that
generally when you get to the review
stage, his job stops. And I think we all
remember very effectively, that Gavin,
among all of us, is the technology
expert. Technology does not stop,
however, at the review stage when you
started throwing tens or hundreds of
attorneys to review documents. Even
that aspect of our jobs as ESI attorneys
is becoming more technology-centric,
and I think the writing is on the wall
that within our lifetimes, even that
will also be commoditized. There
are ways now using pure technology,
not human decision-making that the
work flow of getting certain types of
documents that fit certain criteria like
if it is in Japanese language. It contains
the domain name of one of our law
firms, will be automatically routed to
certain reviewers so youre getting the
right documents to the right reviewers
first without any human intervention.

Intelligent prioritization, where the law
firm will give the service provider 1, 2,
10, a hundred, a thousand documents
that they know are hot. And those
documents go in first and become
the seeds from which the rest of the
review sprouts, and
that are most like those and are more
likely to be hot, responsive, relevant,
are going to be issued out first to the
review team. So you're seeding how the
review is going to go from then on out,
and as decisions are made, the software
actually learns, this is going to be hot.
This is just responsive, relevant, non-
privileged. These are privileged. These
are junk. And then beyond that, we're
already looking at automatic issue
coding based on concepts, not just key
words. So if you have a baseball lawsuit,
software itself, again, without human
intervention that
diamond, dirt, base, are also potentially
responsive, potentially relevant, and
need to be part of that first priority
batch of documents that come in. So
do not ever forget the human element,
the context with which good attorneys
are going to provide, but there is always
going to be technology available that
will make it more commoditized and
can speed things up. It’s got to be hand
in hand through and through.

MANES: Andrew mentioned
different types of review. One is linear
review, which everyone is used to. You
start at the top and go to the bottom.
And I will tell you, 90 percent of our
clients do that style of review, let’s look
at everything, and there’s some loose
organization to that. We have other
tools, and I'm not going to say any
brand names here, but we have access
to other tools that allow alternate

so documents

realizes umpire,

two

pathing through the documents, which
is what she’s been discussing, and those
pathings can change per review team.
There’s technology out there that where
a computer is making a decision for you
saying, “All of these e-mails are similar,
or all in the same e-mail thread.” And
so we give all those e-mail threads to
one single reviewer. That reviewer
should be able to churn through that
e-mail thread faster than getting sparse,
separated, out of order things. So what

20



B aee———— |P-Authenticated

T RTEUSLINER Q=2

| B Site Plans

* Complete access for every firm or company employee
* Free 30-day, no-obligation trial for all
Texas Lawyer print subscribers
* No more user names and passwords
* No more routing slips
* Five years’ worth of searchable archives
» Most cost effective TexasLawyer.com

subscription available

Please contact Joseph Nnadi to start your 30-day trial.
@ 800.456.5484, ext. 762 -0 jnnadi@texaslawyer.com

November 8, 2010




E-DISCOVERY

Special Advertising Supplement

Andrea is talking about is the newer
technology, but I will tell you from the
technology side of dealing with a lot of
review attorneys, it requires a different
type of reviewer in order to navigate
that path of review, which is where, if
you're in the business of reviewing, you
can handle that. If you're new to these
systems, youre going to have to re-
learn the method that you used to do
document review because you're going
to be all over the place.

LANDA: Two things I wanted to add.
Just to give you an example of what both
Andrea and Gavin are talking about,
all the e-Discovery vendors showed
their wares on the Enron data set,
because it’s a huge, publicly available
data set, and we've tested it with one
of the types of clustering technology
that we've been using — Raptor was
a big offshore entity that was involved
in the Enron case. It was the offshore
entity that was the focus of a lot of the
issues in the case, ultimately. Rapror is
also, not remarkably, a basketball team,
and the guys at Enron were big Raptors
fans. And your clustering technologies
will divide the ones talking about the
offshore entities from the ones talking
about basketball, and you end up with
the 6,000 documents that matter, not
the 38,000 other documents about
basketball. So that’s tremendous
technology. T'll throw this in about
review. It’s our experience when I refer
to coding — and I appreciate Gavin’s
comment about it — a lot of times, we
decide for the specific case whether we
just want to go relevant, not relevant,
or we want to get issue specific or
highly specific in our coding. That
is, what are the reviewers looking for?
How many different selections do you
have to make? But in our experience,
what we do when we set up a review
team of 10, 12, or 15 people for a
very large document review, we seed
at least 50 percent of the documents
on the first day are reviewed by at least
two different people. And if they don’t
come back coded the same, either we
have to retrain one of those coders
because they’re wrong, or we have to
change the coding manual because
it's ambiguous. The next day, we seed
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about 30 percent of the documents,
and the next day about 20. But we
often have at least about 10 percent of
the documents being reviewed by two
reviewers as kind of a quality control
check, defensibility check for what
we’re doing. Then we can tell whether
our coding manual is bad, whether
our reviewer needs training, or in the
absence of needing training, they’re
just not getting it or able to do it. And
so that’s one of the ways we've really
implemented quality control amidst all
this technology. But I think it is, again,
to Mike’s point, it is a combination of
lawyering skills, process management
skills, technology. It all has to get
married together to keep the cost
down and make this an efficient and a
defensible process.

MANES: And I have to tell you on
Level 2 Review, there’s a great doom
and gloom paper out there by the
e-Discovery Institute that talks about
the error rating in review of humans.
And it basically advocates for hiring
people that know how to review
documents because if you try to staff
up your team and train them, you will
fail. And the truth from a computer
science perspective is: computers don’t
make mistakes; the human operating
them does. Your computer didn’t crash.
You or the person that programmed it
did something to it to make it crash,
whether it was that hit the wrong key
or deleted the system file. Even though
we're in the digital world, there’salot of
analog to all the data. The data doesn’t
have feelings or emotions, because it
can tell you when it was downloaded
some human is going to have to decide
what that Now, computer
technology can help us make early
decisions or semiautomatic decisions,

means.

but someone else in here said the word
“malpractice.” Explaining all that stuff
to a jury is interesting. Explaining that
to a judge is even more interesting,
and the cheapest technology I know
about that we were discussing out here
is $120,000 to say, “Hello.” Or you're
paying $400 per gigabyte, which is
ridiculous in my opinion. You know,
if you're spending more than $250 a
gigabyte in everything you do in your

discovery, you're paying too much. But
the problem is that there’s no way to
compare apples to oranges to bananas.
You have to understand what’s right in
your case, what works with your issue,
all the way from the beginning stage
to the end review stage. But it’s not
cheap; it’s expensive sometimes.

For more information on
upcoming events and
sponsorship opportunities,
contact Cathy Collins at

800-456-5484, ext. 715.
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