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There seems to be a “green 

revolution” happening in this 

country. Everywhere you 

look businesses and consumers are 

told how to become more “green.” 

What does this all mean? How does 

this affect energy and environmental 

law? How does it affect the energy 

industry? It seems pretty clear there 

are a lot of issues on the forefront in 

the areas of energy and the environ-

ment. So with it being such a hot top-

ic, the business department of Texas 

Lawyer gathered some of the top en-

vironmental and energy law experts 

to discuss these complex intertwined 

issues. The following discussion has 

been edited for length and style.

now. We’ve got a couple of alterna-
tive energy projects that we’re advising 
on, both wind related and geothermal 
related, which raises interesting issues. 
We have a couple of international gas 
projects that are traditional oil and 
gas projects. One offshore project that 
raises interesting environmental issues, 
since it’s very much a tourist destina-
tion, drilling offshore, just offshore, 
presents significant environmental 
challenges. The administration is very 
concerned about it. So a wide variety 
of litigation and transactional matters. 
We tend to specialize in what our cli-
ents specialize in, and then assist them 
in whatever problems come up in their 
areas.
RICHARD O. FAULK, partner, Gar-
dere, Houston: We’re a large Texas 
firm, approximately 300 lawyers. I’m 
the head of litigation firm wide, and I 
lead approximately 150 trial and appel-
late lawyers. To my knowledge, I am 
the first environmental lawyer to head 
the litigation department of a major 
firm. My practice has concentrated on 
environmental litigation for 32 years. 
I also supervise the firm’s environmen-
tal practice group. We have a strong 
environmental, regulatory, counseling, 
legislative and administrative practice 
dealing with a wide variety of issues. 
We counsel clients regarding busi-
ness issues, climate change, alterna-
tive energy and transactional planning. 
We’ve also worked closely with the 
United States Chamber of Commerce 
on climate change issues. We recently 
presented a conference there and we’ve 
been working on some new projects for 
later this year. For our energy clients, 
we’re analyzing Representative Wax-
man’s climate change bill and its rami-
fications. We were among the first to 
talk at the ABA’s Keystone Conference 
last month on the EPA’s endangerment 
finding for greenhouse gases, which 
is being released today. We’ll talk a 
little bit later today about the colli-
sion that’s coming between the EPA’s 
endangerment finding and Representa-
tive Waxman’s federal legislation. Pri-
marily, we’ve focused recently on liti-
gation issues; litigation avoidance from 
climate change; precautionary issues; 

preparing for climate change and “cap 
and trade” issues, which seem to be 
inevitable. We’ve also been concerned 
with compliance and transactional risk 
evaluations. So that’s what we’ve been 
up to.
DAVID L. RONN, shareholder, 
Greenberg Traurig, LLP, Houston: 
We are a multi-national firm. We have 
over 1800 lawyers, and actually have 
the most lawyers in the United States. 
We have 28 offices across the United 
States and our international offices are 
in China, Japan, the Netherlands and 
Switzerland. As you might expect with 
a firm that size, we do a lot of differ-
ent things. Here in Houston, we have 
about 50 lawyers mainly concentrating 
in energy-related type business; but we 
do litigation, corporate securities, of 
which I’m a part, and banking, immi-
gration, a variety of other areas. As I 
said, I’m a corporate securities lawyer. 
I do a lot of energy-related transac-
tional type business, both counseling 
and assisting energy companies; and 
also a fair amount of venture capi-
tal and technology based companies, 
both in the alternative energy and the 
clean tech space in a variety of transac-
tions, whether that be equity or debt 
raising, acquisitions or mergers, with 
a particular niche in master limited 
partnerships, which are publicly traded 
partnerships mainly in the midstream 
or the pipeline transportation busi-
ness. One of the reasons I’ve been 
invited here is really a local aspect in 
that our house — we built a new home 
and moved in June of 2007 — was the 
pilot home for the southwest for the 
LEED-H program, which is leadership 
for energy and environmental design 
homes. LEED has been certifying com-
mercial projects for quite awhile. In 
2007, they started certifying homes for 
energy efficiency. Our home was cer-
tified gold, and it was the first home 
certified in the city of Houston under 
the LEED program. I’m going to get 
some questions out of the way. There 
are three questions I always get asked 
about my house; and I’ll go ahead and 
tell you what those are, then we can 
talk about that later on. The first is: 
How long did it take to build? It took 
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MIKE ANDROVETT, moderator, 
attorney, and owner of Androvett 
Legal Media & Marketing, Dallas: . . . 
If I could, Jason, start with you. Introduce 
yourself and talk a little bit about not only 
who you are and where you work, but what 
you do and the nature of your work.
JASON M. RYAN, partner, Ryan 
Glover LLP, Houston: We primarily 
focus on the energy industry. It’s not 
all we do, but it’s a lot of what we do. 
I guess I can start by telling you what I 
did last week, and that’ll give you a good 
idea of what we do here in our practice. 
In a short week, before the holiday, we 
worked on an application for electric 
utility to increase its charges to cus-
tomers by about $10,000,000 a year 
related to energy efficiency programs. 
We’ll file that application with its regu-
latory authority next month. We repre-
sented a gas utility and a government 
investigation in a different state. It’s 
one of those investigations that doesn’t 
seem to end. We, unfortunately, have 
been in the position to file a number 
of breach of contract cases for some of 
our energy services companies. When 
prices have changed the way they have, 
other parties are tending to not want to 
perform under the contracts. So we’ve 
been hired in that and other bank-
ruptcy-related issues for about a year 
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17 months. The second is: How much 
more did it cost over bricks and sticks? 
That one’s a little more difficult. It’s 
probably around 10 to 15 percent, 
although a little difficult to say. And 
the third one is: Did it work? And the 
answer is yes. We’ve been in it almost 
two years now. It’s about 4200-square-
foot home, and we’ve averaged $235 
a month for our electricity bill with 
another $40 for our gas bill. A lot of 
that is just base charges. So we are very 
happy with that energy efficiency, and 
I’ll talk a little bit more about that 
later. I’ll be happy to answer questions 
on that topic.
ANDROVETT: One of the unintended 
benefits, if you will, to revisiting topics 
as we do at Texas Lawyer once a year, 
is that when you go back and look at 
the sum and substances of the discussion 
from one year to the next, it really does 
help paint a picture of the surrounding 
circumstances and the times. A couple 
years ago when we did energy and alter-
native energy, we spent almost all of 
the 90 minutes talking about deals and 
all their derivatives. Then last year we 
talked about that a little bit. In fact, 
David, I remember you talking about, 
amidst all the doom and gloom, there 
being some great opportunities out there; 
and that’s what I’m telling my clients. 
But we had just come out of the wake 
of Massachusetts v. EPA; and we were 
talking about, whether, from a legal 
context, global warming was a real deal. 
And I remember at that time there was 
some discussion about the credit markets 
freezing up. Deals are still getting done, 
but our clients are paying a higher pre-
mium. In terms of the huge forest here, 
can you provide us with a snapshot, those 
of you who are working in the regulatory 
and in the mergers and acquisition area, 
what’s the last date there right now? Are 
deals being done? If so, what do they look 
like; and what’s your take on what’s being 
done generally to “fix” the economy?
RONN: I’ll take a stab on the deal side. 
Look, the credit market meltdown has 
not been helpful to the deal market. 
It’s still very difficult. There are a lot 
of interesting and really good ideas 
out there. Our sense, with our cli-
ents is there’s pent-up demand. There 

are people who are looking for deals, 
ready to do deals, but concerned about 
spending cash. They are also concerned 
about what the financing may or may 
not be; and we can get into that. In 
the stimulus package there have been a 
couple new tax incentives for alternate 
energy projects. But in general, and 
everybody in this room knows this, it’s 
been a little slow on the transactional 
side. But the sense is that those first 
three months of this year were rather 
brutal. The second three months are 
going to get a little bit better. By third 
quarter, by the time they get their act 
together — and look, they’ve had a lot 
of upheaval, the least of which is just 
people, not knowing where their jobs 
are and not knowing whether they’re 
going to be there, not knowing who 
to report to. Once they get stabilized a 
little bit better and we have some real 
financing opportunities, there’ll be a 
much better chance to get some deals 
done. There are deals that are happen-
ing now. There are things that are hap-
pening. It just takes more creativity.
FAULK: I had a very interesting meet-
ing with our corporate lawyers recently 
where I reviewed climate change devel-
opments at the EPA and in Congress. 
To a person, each were concerned 
about the risks and uncertainties that 
these issues bring to deals. For exam-
ple, we’re starting to see a huge push 
for disclosures by public companies 
regarding the impact of climate change 
risks and their impact on corporate 
financial evaluations. For example, 
the National Association of Insurance 
Commissioners recently approved a 
mandate to American insurers to dis-
close the risks that climate change 
poses to their financial stability. Such 
disclosures begin with internal inqui-
ries within insurers, but they will also 
need to obtain. This mandate came out 
no more than a month ago, and as it 
is implemented in individual states, 
insurers will face new standards. We are 
working very closely with both insurers 
and insureds to deal with this growing 
push for assessments and disclosures of 
climate change impacts. It’s also impor-
tant to realize what’s going to happen 
in the context of deals. Clients will 
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need to know and appreciate climate 
change risks and the “carbon foot-
prints” of the persons with whom they 
are negotiating. If they don’t, they risk 
shareholder derivative suits, Sarbanes 
Oxley issues, derivative liabilities, 
and potential criminal enforcement. 
I’m not here to tell people that they 
shouldn’t do deals at all. I want to see 
deals go down. But the uncertainties 
associated with climate change should 
motivate caution and greater due dili-
gence. The SEC is considering whether 
to require direct corporate disclosures 
by all publicly held companies, and I 
believe that some disclosures will be 
mandated. It’s only a matter of time. 
Clients need to be aware of these issues 
when they are going into deals, and 
transactional lawyers should be advis-
ing them accordingly. 
RYAN: Most of the projects we were 
working on prior to September, either 
died or went dormant and have not 
come back to life yet, if they ever 
will; and that’s true in alternative 
energy and your traditional oil and gas 
projects, both here and in the rest of 
the world, as well. But there is some 
excitement coming back that we’ve 
seen, some money that is looking for 
a home. They are paying attention 
more to risks, perhaps than they did 
this time last year. But we’re certainly 
seeing an up tick in the transactional 
matters that we’re working on. Not so 
much on the alternative energy side 
right now, but on the traditional oil 
and gas side.
ANDROVETT: How about in the 
alternative energy area where there are 
incentives that have been in place? Has 
that development been dormant?
RYAN: There are a significant number 
of people that are watching alternative 
energy; and in particular, some tech-
nologies, like geothermal development 
is not progressing as quickly as it was, 
but it will come around. There are just 
a number of challenges that that par-
ticular technology has had. A number 
of challenges long before the economic 
challenges that the country and the 
world faces today. The policy of Texas 
back in 1975 or ‘76 was to encour-
age the rapid development of the use 

of geothermal energy in the state of 
Texas. Obviously, the development of 
geothermal energy in the state of Texas 
has been less than rapid. So that I don’t 
blame entirely on the economic situa-
tion, but the slow-down development 
of geothermal energy production in 
the state was hampered by it after it 
started ramping up when it saw what 
wind energy was doing.
FAULK: The big alternative energy 
news in Texas is the decline of oppor-
tunities within the ethanol market. 
Construction of ethanol plants is 
slowing and has even stopped in a 
number of areas here in Texas, despite 
huge pushes by the Texas Commission 
of Agriculture to fund and subsidize 
and encourage ethanol development. 
The market is not supporting invest-
ment and construction necessary for 
ethanol production — an enterprise 
that, no more than a year or so ago, 
everyone thought was a boom indus-
try. It’s a disappointing development. 
I’m not sure what can be done to rut 
the tide. Certainly, demand for fuel 
products has to increase for that to 
take hold; and automobile construc-
tion, automobile manufacturing, the 
use of those energy consuming vehicles 
has to grow. The overall market has to 
be restored in order for that to hap-
pen, and none of us knows when that’s 
going to happen. Ethanol seemed to be 
a great alternative fuel investment, and 
it still provides a substantial input into 
our fuels; but it’s surely depressed, and 
I don’t foresee exactly when it’s going 
to recover.
RONN: I’d say the things that we’ve 
seen that have a little burst of energy, 
no pun intended, is on the solar side 
and a little bit on the wind side, par-
ticularly with the new production tax 
credits and the investment tax credits. 
And not necessarily to bog us down in a 
tax discussion because everybody might 
go to sleep, and I only know enough to 
be dangerous, but the real difference is 
with the stimulus bill, is on the invest-
ment tax credit side. Instead of just 
getting tax credits for a period of time, 
you can actually apply for a cash grant 
equal to what you might otherwise 
get on the investment tax credit side. 
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What that means is how these deals 
have been structured in the past is that 
you have owner/operator who then 
brings in, in essence, a tax equity part-
ner. Because usually the owner/opera-
tor doesn’t have any profits to be able 
to offset any of these credits, so you 
have to bring in somebody who does 
have the taxable income. Now, it’s pos-
sible — again, each deal is going to be 
a little different — with this cash grant 
that a particular project may not need 
that tax equity player. So there are a 
variety of deals out there, particularly I 
would say in the solar area. In the solar 
area not only building some arrays in 
various places in the United States, 
but also talking about setting up solar 
panels on tops of buildings. We’ve got 
a client who is doing that through-
out the southwest, setting up power 
purchase agreements, and, in essence, 
providing electricity to the build-
ing and then also having an off-take 
agreement. So there are a variety of tax 
incentives right now that, depending 
on the deal, might work pretty well. 
The other things that we’ve been say-
ing, I agree with Rick. The food-based 
product ethanol projects, just are for 
all practical purposes dead. What we 
are seeing, though, is there’s a lot of 
interesting activity in the algae area. In 
fact, for those of you who don’t know 
Barry Cohen, I’ll put in a little plug. 
There’s an algae group based up in The 
Woodlands that has a lot of interesting 
things going on. There are also things 
going on in a variety of other biomass 
projects, one interesting biomass proj-
ect based in Peru. So there are things 
coming to fruition. We’re still on the 
front end of trying to figure out how 
to make those things work in the cur-
rent economy.
ANDROVETT: . . . How important is it 
to have a president who articulates those 
goals; or ultimately, how is this going to 
be if the economy regenerates? Will we be 
back doing more wind energy, certainly 
in Texas more solar energy? Is there a 
way to define the equation?
RYAN: Let me redefine the question 
just a little bit. Whether we have a 
president or an administration that 
is pushing this agenda does matter; 

however, the core question that you get 
to is: Are we really facing global warm-
ing? What are we going to do about it? 
The interesting answer is: it just doesn’t 
matter. It’s here. The green revolution 
is rolling. You see it in advertisements. 
You see it in everything that you do. 
It’s on everybody’s lips. Whether you 
believe it or not, you can go watch Al 
Gore’s “Inconvenient Truth” and that 
certainly shows one edge of the view of 
the climate change. If you haven’t read 
Michael Crichton’s “State of Fear,” I 
would highly recommend that one. 
It shows the other side of it; and the 
truth is probably somewhere in the 
middle, as it usually is. But the truth 
doesn’t matter. What matters is what 
is public perception and where is this 
going, and there is no question that 
the Obama administration is going to 
be pushing this. As Rick mentioned, 
they are coming out today with a CO2 
statement that really may flip every-
thing on its head. That’s much more 
Rick’s area, so I’ll let him talk about 
that; but where we’re going is this is on 
a roll. It’s not going to stop. The clean 
tech revolution is here; and unless you 
get educated and understand what’s 
going on, your clients are going to pass 
you by because you’re going to have 
to deal with SEC issues. You’re going 
to have to deal with environmental 
regulatory issues. You’re just going to 
have to deal with what is going on out 
there in the economy; and the answer 
is, there are a lot of good things going 
on. There were 900 some odd clean 
tech patents filed last year that the 
patent office specifically identifies as 
clean tech. Now, about 500 of those 
were in fuel sales. Well, what indus-
try is the industry that’s got a lot of 
problems right now? It’s certainly the 
automobile industry, but they are the 
ones who are also looking forward and 
trying to find new ways to do things. 
They are going to continue to be inno-
vative technologies that come along. 
And the question is: How are we going 
to put those into practice? Some of 
them are pretty wacky. Some of them 
are really good ideas. The mistake that 
a lot of people make is you think clean 
tech, oh, it’s got to be some kind of 
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wild technology. It’s got to be some-
thing really brand new. And that’s not 
really true. We are just talking about 
efficiency issues here. For instance, 
just in the regular oil and gas industry, 
we only end up using, as a consumer, 
about 5 percent of the energy produced 
off of coal by the time it finally gets 
to your house. Well, there are a whole 
lot of efficiencies we could ring out 
of that system using technology that 
would make a huge difference without 
actually changing the way we actually 
manufacture electricity. I’ll let some-
body else speak, but the main concept 
is we need to expand our ideas about 
what clean tech means and how we go 
about building efficiency through the 
entire system.
FAULK: Well, I absolutely agree with 
David that whether global warming 
is real from a scientific perspective 
doesn’t really matter. The legal storm 
is already on us. It’s already happened. 
The drivers are in place. Certainly, 
President Obama is a major force to 
be reckoned with in this area. There 
is no doubt that he is going to try to 
push major “cap and trade” legislation 
through the U.S. Actually, it’s already 
pending in Waxman’s bill. There’s no 
doubt that the President is going to 
push very hard to get a global agree-
ment on Copenhagen later this year. 
He is a formidable force. He has for-
midable people in the EPA. He has 
formidable people in Congress, and 
business interests need to be very 
much aware of these developments.  
Change is coming and people need to 
get ready for it. That said, however, 
before I am convinced of the merits of 
a “green economy,” frankly, you’ll just 
have to “show me the money.” Where 
is the money to finance the thousands 
of projects that are being proposed? 
Where will it come from, other than 
tax incentives, other than subsidies? 
What is the real investment payoff 
from a “green economy” as opposed to 
the “bricks and mortar” economy — 
an economy where people understood 
how to make money, understood how 
to market their products and had pre-
dictable markets that they could rely 
upon? Moreover, where is the money 

for a “cap and trade” economy coming 
from? We are in the midst of a finan-
cial crisis caused by blindly trusting in 
markets to govern our financial affairs. 
After this disaster, are we really going to 
trust markets again to govern “cap and 
trade?” Is the American public ready 
to rely on the market to solve a global 
problem? You need to think about 
that in terms of your shareholders, in 
terms of your customers, in terms of 
your clients because — let’s face it — 
the market has not shown itself to be 
predictably reliable. If we’ve learned 
anything from the current meltdown, 
we’ve certainly learned that.  Certainly 
we’ve learned that we need heavy regu-
lation in ordinary financial sectors; but 
imagine what will be needed on the 
global scale to deal with climate issues, 
not to mention the problems of verifi-
cation and enforcement.  For example, 
where do you buy trustworthy credits? 
How do you audit and determine their 
value when they’re being bought and 
sold in the global economy?
ANDROVETT: Gentlemen, talk a little 
bit about how the cap and trade market 
or program would work, at least as con-
templated right now.
FAULK: That’s an interesting ques-
tion. When President Obama was run-
ning for president he said that 100% 
of the credits were going to be sold and 
auctioned. Everyone who needed them 
would have to buy them. We’ve heard 
that he’s now more flexible on that issue, 
and that some of them may be grandfa-
thered or given away; but we don’t have 
any details yet. It’s an extraordinarily 
complex process. In order to evaluate 
the economic efficacy of any “cap and 
trade” system, everyone’s “carbon foot-
print” must be calculated, audited by 
third-party verification, and confirmed 
by the government. The European sys-
tem has been generally considered by 
many to be a failure because they liter-
ally didn’t set reliable values for their 
carbon trade units. And frankly, the 
regional greenhouse gas initiatives that 
are currently operating in the US are 
so disparate and complex that that it’s 
not only difficult to evaluate whether 
they are really making any money, but 
also whether they are actually doing 
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whereas wind can bid in for zero and 
get chosen to provide power; or wind 
could actually put in to lose money 
because as long as it’s going, it’s getting 
its production tax credits. So it cre-
ates incentives and practical problems 
when the government’s policies pick 
winners and losers of technologies. So 
I will throw that idea out there, that 
the market does have a role in picking 
what projects should go forward and 
which ones should not.
ANDROVETT: Jason, just a naive 
question, but most citizens who are not 
well versed in this topic might at least 
emotionally think, well, if the United 
States has created this mosaic electric 
grid of oil and gas, solar, wind, geother-
mal, algae and biomass, that’s all good 
because we’re not relying on one source. 
What I’m hearing you say is something 
somewhat different.
RYAN: Yes. In a world that has no 
constraints on how power actually 
moves. There are practical problems 
that are realized after the fact in many 
situations. It’s an after-the-fact prob-
lem that Texas faces now in: How do 
we accommodate all of this wind that’s 
been built as a result of both a good 
economy and incentives at different 
levels of government that were put in 
place? How do we, practically, deal with 
all of that now? Not to get into great 
details of it, but a wind power facility 
in West Texas doesn’t necessarily do a 
lot of good for us here in Houston. In 
fact, it could cause our prices to go up 
depending on how constraints in the 
transmission facilities are dealt with. 
And you’re right, I don’t think every-
body understands that or even cares 
possibly; but there shouldn’t be sim-
ply an emphasis on let’s go green with 
everything and forget coal facilities and 
forget natural gas facilities because you 
do need a mix of everything. You prob-
ably need traditional thermal resources 
co-located with wind resources. That’s 
probably a place that could be filled by 
geothermal resources instead of your 
traditional gas-fired plants or coal fired 
plants. I’m not advocating that incen-
tives be put in place for that necessar-
ily; but that to the extent you want to 
continue going green, that’s a possible 

alternative to having a traditional facil-
ity with wind. But those are practical 
problems that often the policymakers 
don’t have to deal with. That’s put off 
on market participants to deal with 
years after the fact when the govern-
ment’s policies have been created and 
issued.
ANDROVETT: Be it the politicians 
or society as a whole, do some forms of 
energy just become favored because they 
sound warm and fuzzy? I’m thinking, 
for example, about MTBE, which many 
advocates say was the greatest thing since 
sliced bread, and it had to be abandoned 
because of reasons like lawsuits, contro-
versy, and favor of ethanol. And now I 
hear you saying, well, ethanol, at least for 
now, might be dead and nuclear power 
may be in favor. In Europe nuclear power 
was much more a part of the solution. 
David, is some of this perception, getting 
out and getting the right slant on that 
alternative energy?
RONN: It’s a real mish-mosh at the 
moment, that’s a technical legal term. 
I don’t think we know where we’re 
going. What my two distinguished co-
panelists are saying is that nobody has 
a clue. We don’t know where the gov-
ernment is going to push us. We don’t 
know where this regulation is going to 
apply. The thing we have to remember 
is the oil and gas industry isn’t going 
anywhere. Unless you want to live 
without plastics, we’re going to have 
an oil and gas industry. There are, as 
we touched on a little bit before, a lot 
of efficiencies that we can ring out of 
the system on the oil and gas side. It’s 
still going to be the dominant energy 
player for the foreseeable future unless 
somebody comes up with something 
nano that totally changes our grid; and 
personally, I believe that something is 
going to come along here in the next 
X number of years that we can’t pos-
sibly understand right now because 
that’s just the way history teaches us is, 
there’s going to be some kind of monu-
mental shift. I don’t know what that’s 
going to be. I personally think it will be 
something in the nano area. But until 
that time, the oil and gas industry is 
going to continue to thrive; and there 
are going to be a lot of things that are 
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any good. If you look at the 600-page 
bill by Congressman Waxman — and 
it’ll probably take you several nights to 
do it you’ll see that it contains a very 
complex verification program.
ANDROVETT: And, Rick, philosophi-
cally, the notion is if there’s cap and trade 
society wide, it brings down the level of 
greenhouse gases. That’s the thinking.
FAULK: The idea of “cap and trade” 
is based on tow premises. First, the 
amount of greenhouse emissions that 
are coming out of company operations 
will be capped. Second, those who 
can operate below the cap will gener-
ate credits that they can trade to other 
people who cannot operate below the 
caps. The credits will be purchased to 
reduce their emissions totals to within 
the acceptable limits. It’s a market-
based system.
RYAN: Just another point on the origi-
nal question in terms of policy and 
incentives and whatnot, with respect 
to alternative energy, a good argu-
ment could be made that the market 
ought to pick winners and losers in 
alternative energy technologies. When 
you have incentives that are put in 
place by federal or state government 
that pick winners and losers, you can 
have practical problems that result 
that the market may or may not have 
brought about also. For example, let’s 
take wind in Texas. If all of the proj-
ects — and they probably won’t all be 
built — are built, you’re looking at a 
significant number of megawatts in the 
Texas electric market that will be wind, 
something approaching 20,000 mega-
watts. On a very nice spring day, like 
some of the ones that we have had in 
March and April of this year, the maxi-
mum peak electric usage in the state 
is about 20,000 megawatts. You can’t 
have all of your electricity generated by 
wind. It creates reliability issues. If the 
wind stops blowing or starts blowing 
in a different direction, all of a sudden 
you have tremendous strain that’s put 
on your traditional thermal genera-
tion resources that may or may not be 
able to act and react as the wind blows 
and doesn’t blow. It will cause nuclear 
facilities to not be chosen in bid 
stacks because it actually costs money, 
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incredibly positive out of the oil and 
gas industry. The biggest problem 
we’ve got is the rap on the oil and gas 
industry in light of the green revolu-
tion. It can coexist beautifully with the 
green revolution, and there are a lot of 
great things that can occur. Think of 
the things that are going to explode, 
particularly if the CO2 issue goes the 
way that a lot of people think it will. If 
we are going to be doing a lot of CO2 
sequestration, we may have to build a 
pipeline system as big as the existing 
pipeline system in the United States to 
be able to deal with CO2 transporta-
tion. That’s a lot of work. Besides CO2 
extraction efficiencies, electric motors, 
that’s another industry that’s going to 
explode from the efficiency’s perspec-
tive. You have to take it with a grain of 
salt and separate, as you say, the politi-
cal process from what is actually hap-
pening on the ground and what our 
clients and our investors are actually 
looking to do.
FAULK: I agree entirely that our tradi-
tional oil and gas industry will remain 
essential. We cannot escape from that 
fact, nor should anyone want to escape 
from it. That industry, has been and 
will be critical for the foreseeable 
future, despite all of the hype about 
a “green economy.” Those who claim 

that our fossil fuel industry isn’t a 
legitimate part of our economic future 
are dead wrong. But the adverse poli-
tics are pretty stark. Just last week the 
Financial Times wrote an article where 
the Obama administration’s lead nego-
tiator in Copenhagen said, and it’s 
easy to quote, “High carbon goods and 
services will become untenable as the 
world negotiates a new agreement to 
cut carbon emissions.” The statement 
was a warning that the Obama admin-
istration issued to people, essentially 
saying “Watch what you invest in. If 
you have high-carbon situations, such 
as our traditional oil and gas industries, 
you need to be careful because they may 
not be around for long.” That’s a pretty 
radical thought — and yet the person 
issuing that warning is the lead nego-
tiator for the Obama administration in 
Copenhagen. You can say its “politics as 
usual” — but the truth of the matter is 
that there’s a huge push towards a mys-
tical “green economy” that, to date, we 
do not understand. It’s a little bit like 
jumping out of an airplane and trying 
to invent your parachute on the way 
down. We need to be aware of this situ-
ation. We need to be aware of it because 
money is scarce right now. We need to 
know how to spend our capital before 
we begin spending it. We can’t rush 
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in and do things simply upon 
a “wing and a prayer.” Such 
speculations aren’t shouldn’t be 
sufficient to justify investments 
in any economic situation — 
as we’ve learned to our disap-
pointment over the past several 
months.
RYAN: There is a danger, both 
a political danger and just a 
general danger, that some proj-
ects may or may not actually be 
green projects even though they 
are couched in that term; and 
they try to couch themselves in 
that term for PR purposes of 
saying that it’s a green project. 
You can have a LEED-certified 
gas station, for example, that’s 
still hard to say that that is 
an environmentally-friendly 
building. It is still a gas station. 
You could have a LEED-certi-

fied building that has skylights so that 
it doesn’t have to have as many fluores-
cent lights so it gets points in the LEED 
certification process, but perhaps it’s 
heating and cooling bills are going to 
be higher because it now has the sun 
shining into the building the entire day 
where it normally wouldn’t. So some 
programs you have to watch out for in 
terms of is that really a green building 
just because it meets certain criteria, or 
is it still a building that has a pretty 
large footprint, despite the fact that it 
has a certain name associated with it 
and it calls itself green. So there is a PR 
aspect to going green that people have 
to be a little bit skeptical of; and gener-
ally consumers are not aware that some 
of the labels that people put on things 
don’t necessarily mean anything. There 
are electric products that call them-
selves renewable because they have 1 to 
2 percent renewable resources in their 
generation portfolio. People generally 
think, I’m buying wind power when 
I’m buying that product for my house 
that’s called the renewable energy 
product this company is offering. 
Instead of bearing that in fine print, 
it needs to be brought a little more to 
the forefront so that people know and 
can make more informed decisions on 
whether or not I should go with that 
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so that it is LEED certified, and I’m 
guessing along the way you had to do a 
lot of homework and learn a lot of things 
you never thought you would about what 
goes into that. Rick makes the point 
— and I’m trying to tie some threads 
together — that the SEC requires greater 
disclosures regarding carbon footprints. 
If investors spurred on by the kinds of 
things that are showing up in the finan-
cial times start to downgrade the value 
of companies that have a core or a high 
carbon footprint in terms of advising cli-
ents. How easy is it to determine a car-
bon footprint and what that is?
RONN: It’s not impossible actually at 
this point. It’s very difficult on how to 
advise clients. It’s like anything. Look, 
green is no different than any other proj-
ect that you might go into. Know what 
you’re doing before you take the step. Put 
the planning in. Understand what you’re 
doing. Don’t just say, oh, it’s green. I’m 
going to throw my money after this or 
I’m going to go after this. You’ve got to 
understand it. You’ve got to put the time 
in. We took two years to plan our house, 
and we didn’t have a whole lot of informa-
tion. But that concept then applies across 
the investment spectrum. Like any good 
investor, you better make sure you under-
stand whatever industry you’re going to 

invest in, you understand what the risks 
are, you understand what the benefits 
might be, and you certainly understand 
the management team and what their 
pros and cons might be and understand 
your risks. You’re not going to get rid of 
all the risks in a business, and no one is 
ever going to. Just look at all the risk fac-
tors in any SEC document. But there are 
a lot of excellent profitable ventures even 
faced with a lot of those risks. But the key 
is — and this is what I preach when I talk 
to people about a LEED project — it’s all 
about the planning. It’s all about making 
sure that you know what your budget is, 
educating everybody on the project, mak-
ing sure you understand what your goals 
are because you are not going to get there 
without a lot of work from everybody to 
then get your end result. And whether 
that’s a LEED project, whether that’s a 
non-LEED project — for instance, we’re 
working right now on helping a major 
company go through and do an invest-
ment-grade audit on a variety of their 
buildings to try and retrofit the build-
ings with energy conservation measures, 
whether they be solar panels, whether 
they be HVAC efficiencies, et cetera. And 
you go in with your eyes open. You bring 
in an environmental service company 
who has the experience. You do a signifi-
cant audit of your building to understand 
what you’re dealing with, and then you 
build a plan on the correct energy conser-
vation measures to make sure that you’re 
going to end up with the right result; with 
the result being that the company who 
owns the buildings will be able to put 
these measures into their buildings at a 
zero cost because they’ll end up paying for 
themselves. So it is all about planning that 
process. It is all about the detail that goes 
in to doing those things. I’ll give another 
pop culture reference here. If you haven’t 
read the book “Outliers,” they talk in 
that book about the 10,000 hours. That’s 
really what it’s about is: Have you done 
your homework? Have you got the experi-
ence to do whatever it is that you’re going 
to do? And that’s where a lot of people are 
getting into trouble. They are just jump-
ing off the edge of the cliff without really 
thinking about it.
FAULK: I agree with that. But can we 
calculate “carbon footprints” for major 
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11 cent product that is mostly electric-
ity generated by traditional resources 
or should I pay 21 cents, double, for 
a renewable product that may or may 
not be really all that renewable.
RONN: Jason brings up a really good 
point that is worth elaborating on in 
that like any new industry, there are 
a lot of people out there just trying to 
make a buck on it. For instance, there’s 
already been a variety of lawsuits, 
exactly what he mentioned, where 
some builder promises that a building 
is going to be LEED certified. They 
don’t know what they are doing. They 
don’t get the LEED certification until 
the end. The owner is mad. The peo-
ple moving in are mad. It just doesn’t 
work. So, with any industry like this 
— particularly in the green side where 
it is a marketing issue a little more 
than substance in many circumstances 
— you have to watch what you’re 
doing and make sure that your clients 
watch what they’re doing so that they 
are not brought into something that, 
although they think might be green or 
they think might be a better way to do 
something, is merely somebody trying 
to make a buck.
ANDROVETT: David, you walked the 
walk in terms of constructing your home 



industries? Sure. We know how to do 
that. It’s been done. It’s been done by 
companies here in Houston. El Paso, 
for example, knows its carbon foot-
prints at every one of its facilities down 
to the emissions of the forklifts at the 
facilities. It was done by setting out a 
plan, working with consultants, and 
using the strict California “cap and 
trade regulations” as a model for com-
pliance. Waste Management is working 
on a similar program. Dynegy is begin-
ning work on a similar program, as I 
understand it. So we know that this 
can be done. We’ve watched it done. 
We’ve seen it done. We’ve advised cli-
ents in how to do it. Is it a lot of legal 
work? Yes, it is mostly work by con-
sultants. It also requires verification 
and auditing. There are consultants 
who are certified in their international 
standards to conduct audits of indus-
try facility emission situations, not 
only buildings but industrial facilities. 
There is a very good group of people at 
the University of Michigan that know 
how to do this extremely well and who 
have a lot of experience doing this. It is 
a growing industry. Believe me, by the 
time that “cap and trade” gets going, 

you will be besieged by people say they 
know exactly how to calculate carbon 
footprints. Some of those you’re going 
to have to sift through and you’re 
going to have to know who’s reliable 
and who isn’t. Shareholder derivative 
risks and various other risks for your 
clients depend upon the accuracy of 
those calculations. Eventually everyone 
will have to go through that process in 
order to participate in “cap and trade.”
RONN: Part of the difficulty currently 
is: What standards really are you going 
to use? How are you going to evaluate 
it? What are you going to compare it 
to? And how are those standards chang-
ing almost every day? That becomes 
the difficulty in trying to keep up with 
what’s going on.
RYAN: I guess I’m about as skeptical 
as most people with reports on carbon 
footprints as I used to be about oil 
company’s reserves reports. There has 
to be a fairly healthy level of skepticism 
when you’re looking at what companies 
are putting out because they are only 
going to put out what’s in their best 
interest. So that would be my input on 
it.
ANDROVETT: But, Rick, you would 
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say get it out there, wouldn’t you?
FAULK: Yes. Even now, there is great 
pressure from shareholders, regulators 
and environmental organizations to 
push clients to report climate change 
concerns to the SEC, and insurers will 
soon be filling out disclosure forms to 
their insurance commissioners. Accu-
racy is critical. Do not hype this infor-
mation – hyping can translate into 
liability in this area. If your client has 
a website that talks about how great a 
“green citizen” they are, they might want 
to reconsider their statements if they 
aren’t entirely factual. Here’s a perfect 
example. There’s a big global warming 
case filed in California involving the 
Alaskan village of Kivalina. Kivalina 
is a Native-American village that is 
suing major energy companies, major 
oil and gas companies, and others for 
contributing to global warming and 
eroding their coastline. They are ask-
ing for hundreds of millions of dollars. 
The complaint is full of quotes from 
these company’s websites about how 
they are great environmental stewards. 
It’s also full of impeaching informa-
tion that undermines those statements. 
The companies’ statements are going 
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pollutant r or explain 
why they couldn’t 
reach such a decision 
under the available 
evidence. Well, a 
year passed and noth-
ing happened. Two 
years was coming up 
last month, and the 
Obama administra-
tion, the EPA leaked 
a PowerPoint pre-
sentation, which is 
all over the internet 
right now. The docu-
ment announced 
that EPA was going 
to make an endan-
germent finding on 
April 16, 2009; and 
it addressed sev-
eral issues. First of 
all, EPA will find 
that five greenhouse 
gases, including car-
bon dioxide, meth-
ane, nitrous oxide, 
and black carbons, are air pollutants 
under the Clean Air Act. They will find 
that the gases are an endangerment to 
health and welfare and that they must 
be regulated under the Clean Air Act. 
They are not going to issue regula-
tions today. They are simply going to 
make the finding. Importantly, how-
ever, the finding will be based not only 
upon health, but also upon welfare, 
which means that it’s going to invoke 
the permitting operations under the 
Clean Air Act. The Bush administra-
tion only addressed welfare, which 
meant that we wouldn’t be dealing 
with non-attainment areas in various 
other things. But the Obama adminis-
tration draft is going to address both. 
Also, significantly it’s going to address 
the issue of environmental justice 
Environmental justice, as many of you 
know, deals with the disproportionate 
impact of environmental issues, here 
specifically global warming, on minor-
ity and on low-income populations 
who are impacted by them. That opens 
up a completely new set of potential 
environmental regulations on envi-
ronmental justice. Although the EPA 

administrator suggests that the agency 
plans to focus on “large emitters,” 
there are substantial questions whether 
the EPA has the discretion to make 
that call. Roger Martella, the former 
EPA general counsel under Bush, and 
I were at Keystone together, and we 
agreed that EPA will have difficulty 
limiting the scope of regulations. Once 
the EPA makes an endangerment find-
ing, the EPA probably lacks discretion 
to refuse to regulate the entire scope 
of the issue. In plain English, this 
means is that every emitter of these 
five greenhouse gases, everything from 
leaf blowers and lawn mowers to the 
stacks at ExxonMobil, are going to be 
regulated.. Even agricultural interests, 
if you own more than 50 beef cattle, 
such as I do, will be regulated. If you 
own more than 25 dairy cattle, you will 
be regulated. If you raise hogs, chick-
ens, or if you apply fertilizers to your 
agricultural operations, all of activities 
are implicated. This important finding 
sets the stage for regulation under the 
Clean Air Act — but since the CAA 
only applies within the US, it does 
nothing to redress the real problems of 
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to be used as evidence against them 
in global warming litigation. Some of 
you may think it’s a little premature 
to talk about this right now, but your 
clients’ litigation risks increase with 
the amount of environmental hype 
that they issue.. For your informa-
tion, you should check the website of 
a group known as CERES. It’s headed 
by Mindy Lubber, whom I’ve met a 
number of times. CERES monitors the 
disclosures of corporations throughout 
the United States regarding climate 
change. If you want to see what every-
body is doing, it’s all collected and 
published on the CERES Web site. You 
can decide which ones you believe are 
good or bad. But models are out there. 
People should be looking at them, and 
for heaven’s sakes, don’t hype anything. 
Tell the truth.
RYAN: Also, in press releases. We have 
a case right now that the fraud allega-
tions are based on a statement in press 
release. Whether you’re filing some-
thing with the government where you 
pay careful attention to be accurate or 
whether it is information that you’re 
just putting out to the public that you 
may not be as careful with, accuracy 
is absolutely the key to understanding; 
and you shouldn’t hide, but it’s being 
done. We have an obligation to inform 
our clients about the liability risks if 
they continue those practices.
ANDROVETT: Global warming may 
be the ultimate Pandora’s box. I’ve been 
checking my New York Times online to 
see if, as expected, the EPA this morning 
comes out with its finding that green-
house gases endanger the public health. 
Panel, over the next 15 minutes, talk 
about why that’s meaningful. And if we 
can, let’s also talk about what the rami-
fications of such a finding would be in 
Texas. 
FAULK: The endangerment finding 
hit me right between the eyes the day 
before I was supposed to make a speech 
at the ABA’s Keystone conference on 
something else. I spent the evening 
redoing my speech to talk about it. 
A couple of years ago, the Supreme 
Court decided in Massachusetts v. EPA 
that the EPA had to decide whether 
greenhouse gases were a dangerous air 
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climate change, which are, of course, 
global, not local.  Interestingly, Rep-
resentative Waxman’s bill specifically 
precludes the EPA from regulating 
these under the Clean Air Act, so Con-
gress and the EPA are on a a collision 
course.
RYAN: At least one of the trends that 
I’ve seen in the state of Texas is land-
owners filing suit to shut down things 
that they don’t like and to keep com-
panies from condemning land to build 
those kinds of things, and that this 
could provide a mechanism for land-
owners to use to argue that company X 
should not be able to do Y in my back-
yard. So that’s potentially an impact 
that we might see in Texas. We’ve seen 
those kinds of attempts with alternative 
energy projects that have failed so far; 
and I’m not sure that this would have 
any impact on alternative energy proj-
ects, but this would have an impact on 
your traditional thermal energy proj-
ects in the state because you do have 
an active group of landowners, both 
big and small, that are trying to fight 
those projects. And this may be just 
one more thing that they could raise. I 
don’t know what impact this may have 
in Austin, but we are in that small 

window at a time that happens every 
two years during which my clients get 
very nervous and hope nothing hap-
pens when the legislature is in session. 
There are a number of bills pending 
right now that probably have subject 
captions that amendments could be 
made to deal with these kinds of issues 
to the extent the state government has 
any say in these kinds of issues. So it 
will be interesting to see what happens 
in that regard in the next month.
RONN: The only thing I would have 
to add — this fits Rick well, and he 
said it very well — is that there’s a flip 
side to it like last year when we talked 
is that never underestimate the creativ-
ity of American business. There will be 
some businesses that are hit hard by 
this regulation, and it will be diffi-
cult; but there will be other businesses 
where there’ll be beautiful opportuni-
ties and very creative ways to deal with 
these kinds of things. So the business 
people need to look for those kinds of 
opportunities, while at the same time, 
trying to deal with some of the diffi-
culties from the current activities, if 
you will.
ANDROVETT: David, is it too early to 
be able to identify where generally those 

opportunities might take place?
RONN: Well, without knowing exactly 
what the regulations are going to be, 
it’s going to be a little tough. As we 
talked about a little while ago, there 
are certain industries that are going to 
have opportunities. Anything having 
to do with efficiency in anything, any 
kind of efficiency technology is going 
to have a place. As I mentioned, the 
pipelines with the CO2 aspects, par-
ticularly if CO2 ends up being under 
the Clean Air Act. It’s really the things 
I mentioned before. You’re going to 
have to look for those spots; and until 
we know exactly what it is they are 
going to try and enforce upon us, it’s a 
little difficult to say.
ANDROVETT: Rick, if the Clean Air Act 
is not the vehicle — and I’m really wres-
tling with this — basically, we can do all 
that we can here in the United States; but 
we don’t have one of those big cones over 
the mainland and Alaska and Hawaii. If 
China and India continue coal-fire plants 
and pollution and that level of ambient air 
quality is higher in terms of the greenhouse 
gases, what can we do? And finally, once 
federal regulars and the states come in, if 
not the Clean Air Act and if not the EPA, 
how do you implement a system consistent 
with the anticipated EPA endangerment 
finding today?
FAULK: Well, first of all, since the EPA 
can only regulate under the Clean Air 
Act, they can’t solve the problem. Car-
bon dioxide is a global problem. It’s 
blown by the wind. Chinese carbon 
comes over here. Indian carbon comes 
over here. As we all know, we live in a 
non-attainment area for air pollution 
in Houston. That’s a microcosm of the 
problem that will occur if the EPA con-
tinues down this path. If the Clean Air 
Act is applied, virtually every portion 
of the United States will be designated 
as a permanent non-attainment area — 
not because of domestic emissions, but 
because of foreign emissions wafting 
into our airspace. The only way to effec-
tively deal with this problem is through 
an international agreement that fairly 
deals with emissions on a global basis. 
Unfortunately, it appears that India and 
China are not going to cooperate unless 
we provide them with the capital to 
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reach the reduction targets. They want 
the developed countries to help them to 
change their operations to reduce emis-
sions. Think about that from an eco-
nomic standpoint, and you’ll see why 
it’s so difficult to reach an international 
agreement. We’re going to be asked to 
subsidize India and China for changing 
their operations so that we can reduce 
global emissions generally. It is a huge 
investment in infrastructure. Now, the 
Obama administration has floated the 
idea that perhaps private industry wants 
to get involved with “investing” in China 
and India to help them do those things. 
This is not as simple as waiving a magic 
wand and everybody being happy. There 
are extraordinarily difficult issues to be 
negotiated. Our negotiators are probably 
going to come back with some sort of 
consensus to the American people after 
the Copenhagen meeting, and that is 
when the political difficulties will begin. 
Frankly, I don’t think anyone, including 
the Obama administration has an idea 
about how this is going to work out. I 
don’t think they are in control of the 
situation. We’re going to have to study 
very carefully before we conclude any 
international agreement is really feasible
AUDIENCE MEMBER: I’m Karen 
Schmidt. I have a question for David. 
The State plan for energy conservation 

and also to the inter-
esting impact on the 
grid has allowed 
money to be avail-
able for companies. 
How much are they 
aware that it is 
available through 
the utility com-
panies? They have 
millions of dollars 
to use; and that’s 
the issue, is they are 
not aware for the 
monitoring services 
and also for the 
retrofits. The utility 
companies, Center-
Point, Encor, have 
the money. Unfor-
tunately, there’s no 
way to tie the two 
together. But my 

question really is: The difficulty of putting 
together power purchase agreements and 
also for some of the smaller solar farms 
throughout the state that people are trying 
to do, but they are dealing with all the 
regulatory issues. Are they a generator? Are 
they a retail electricity provider? Do they 
have to register with FERC? How many 
attorneys in the state of Texas are really 
familiar with each one of those aspects to 
make these projects go forward?
RONN: Great question. I don’t know. 
I haven’t taken a poll on those. But 
there are a good number of folks who 
do understand those kind of issues; and 
the key point that you pointed out is 
that trying to pull something off like 
that is fairly, legally intensive. So that 
means that somebody trying to do it 
on a smaller basis gets rather difficult 
because then they have a choice of do 
I just do this and not necessarily try 
to comply with everything or not try 
to do it the right way versus let’s get 
the right legal team in place. There are 
folks who understand these things. We 
do these kinds of things. I’m sure there 
are other varieties of customers that do 
these things. It’s a difficult landscape; 
and that’s one of the things, the themes 
we’ve heard throughout this thing is 
the legal accounting, the administra-
tive burden, that’s going to be placed 

on trying to pull some of these alterna-
tive projects together. They are gener-
ally not simple out of the box things 
because you are trying to do things 
that are going to be a little bit dif-
ferent. You’re not exactly sure how it 
pulls together. There have currently 
standard documents; but by the same 
token, trying to stick solar panels on 
roofs and trying to figure out how to 
make that work across a variety of busi-
nesses, it’s a new frontier. So it gets a 
little complicated and expensive.
RYAN: You raised a really good point, 
too, for companies to be aware of in 
terms of money that’s out there. Encor 
spent about $50,000,000 on energy 
efficiency programs last year. Center-
Point spent close to $30,000,000 on 
energy efficient programs, and the 
interesting things about those pro-
grams are that the costs are collected 
from the customer classes that benefit 
from them. So if you’re a company 
that wants to do some kind of retrofit-
ting and you qualify to participate in 
the program or if you go to your util-
ity and ask for there to be a program 
created for next year to participate in, 
that cost is spread among the entire 
customer class that you belong to. So 
you have to make sure that you belong 
to a customer class that has more than 
you in it. But if you’ve got a customer 
class that, say, most of the Ship Chan-
nel companies fall into, you want to do 
Project A; but you don’t want to spend 
your money to do it, at least to pay for 
all of it. Maybe I can get a couple dol-
lars from this utility that then is going 
to be spread across me and my com-
petitors so that I don’t make the entire 
costs. 
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