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MIKE ANDROVETT, moderator, attorney, 
journalist and owner of Androvett Legal 
Media & Marketing, Dallas. … I’ve asked our 
panelists to introduce themselves, and instead of 
a dry recitation perhaps of where they work and 
their résumé, I’ve asked them to describe for you 
a little bit the nature of their work so you have 
a reference point when we start getting into the 
discussion. 
TREY COX, partner, Lynn Tillotson & 
Pinker, L.L.P., Dallas. My firm is a commer-
cial trial appellate boutique. My connection 
and what I do with respect to this panel is I’m 
the first person in the country to have tried 
a case defending a wind farm. It was actually 
here in Texas out in Abilene, [the] FPL Energy’s 
Horse Hollow plant. Thirteen adjoining land-
owners locked arms and said, “We don’t want 
this wind farm in our backyard.” We tried that 
[case] for three weeks, FPL Energy prevailed 
and they were allowed to keep their wind farm. 
It is [currently] up and turning today and 
generating energy for Texas.  
MARIANNE CARROLL, partner, Brown 
McCarroll L.L.P., Austin. I am the chair of 
my firm’s administrative law & government 
affairs department. We represent a num-
ber of electric generators (the owners and  
operators of generating plants here in Texas), 
retail electric providers, and power marketers, 
who simply buy and sell electricity. I’m a regu-
latory attorney. You might ask what a regula-
tory attorney is doing with a job when this in-
dustry is supposed to be deregulating. I can tell 
you that deregulation has caused the biggest 
increase in my practice that I have seen in 
years. There are a number of rules made that 
the Public Utility Commission has undertaken 
to shape the market that all of these folks are 
out there competing in [and] to set the rules of 
the road. And as we go forward, the name of 
the game is going to be compliance, notices of 
violation [and] big penalties. So we help our 
clients from soup to nuts. We represent them 
at the Texas legislature when laws are passed 
that affect our industry. We represent them 
when the rules are developed at the PUC to 
implement those laws. We represent them in 
contested cases of various kinds, and then we 
represent them when the regulatory agency 
comes down on them with notices of violation. 
We also help them with compliance plans and 
compliance audits. 

FREDERICK W. ADDISON, III, partner, 
Munsch Hardt Kopf & Harr, PC, Dallas. 
I’m involved with the energy sector on a 
couple of levels. I’m involved with what I call 
pulverized coal-fired plant litigation on behalf 
of plaintiffs, and that’s a docket that involves 
various utility proceedings and federal or state 
lawsuits that litigate environmental and other 
issues associated with coal-fired plants. I’ve 
been practicing environmental trial law for 20 
or 25 years in Texas. I have been involved in a 
variety of oil field and oil field pollution cases, 
civil as well as criminal. 
DAVID POOLE, executive vice president 
& general counsel, TXU Corp., Dallas. 
Many of you are probably familiar with TXU. 
We are a publicly traded company that has  
subsidiaries that operate in three different areas.  
One is a regulated electric transmission and 
distribution company. A second is an electric  
retailing company, and a third is an electric  
power generating company. 
CHARLES W. SARTAIN, shareholder and  
director, Looper Reed & McGraw, PC, Dallas. 
A great part of what I do is litigate, and to an 
extent, arbitrate traditional oil and gas cases 
involving operators, non-operators, investors, 
mineral owners, contractors, gas purchasers 
and the like. I do the traditional oil and gas  
litigation that’s been a staple for the last 80 years 
in Texas. This kind of litigation is actually back 
with a vengeance now that we’ve got increased 
activity in the business. The second thing I do 
is I work with our title examiners and trans-
actional lawyers helping our clients administer 
and perform these contracts that they’ve got: 
Operating agreements, participation agree-
ments, and oil and gas leases, to keep them out 
of the courthouse.  As many of you know, oil 
and gas has a whole lot of relatively complicated  
standard industry agreements that require a 
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MAJORITY OF THE ENERGY 
IN THE UNITED STATES 
IS DERIVED FROM FOSSIL 
FUELS. ACCORDING TO 
THE FEDERAL GOVERN-
MENT, APPROXIMATELY 
40 PERCENT COMES FROM 
PETROLEUM, 23 PERCENT 

FROM COAL AND 23 PERCENT FROM 
NATURAL GAS.  THE REMAINING 14 PER-
CENT IS SUPPLIED BY NUCLEAR POWER, 
HYDROELECTRIC DAMS AND ALTERNA-
TIVE RENEWABLE SOURCES OF ENERGY.  
AMERICANS CONSTITUTE LESS THAN 
FIVE PERCENT OF THE WORLD’S POPULA-
TION, BUT CONSUME A QUARTER OF THE 
WORLD’S ENERGY. IN AUGUST, THE U.S. 
HOUSE OF REPRESENTATIVES PASSED 
ANOTHER ENERGY CONSERVATION BILL 
— THIS ONE REQUIRING UTILITY COM-
PANIES TO PRODUCE AT LEAST 15 PER-
CENT OF THEIR ELECTRICITY THROUGH 
THE USE OF RENEWABLE ENERGY 
RESOURCES SUCH AS WIND OR SOLAR 
POWER BY THE YEAR 2020, WHILE ALSO 
SETTING NEW EFFICIENCY STANDARDS 
FOR APPLIANCES, LIGHTING AND BUILD-
INGS.  THERE’S ALSO THE PROPOSAL TO 
ELIMINATE CERTAIN TAX BREAKS FOR 
OIL COMPANIES, APPROVED JUST A FEW 
YEARS AGO TO HELP THEM COMPETE 
AGAINST FOREIGN ENERGY COMPANIES. 
AND THEN, HERE IN TEXAS YOU HEAR 
TALK ABOUT THIS BEING A BOOM TIME 
IN VIRTUALLY ALL AREAS OF ENERGY 
PRODUCTION, AND HARDLY A DAY GOES 
BY WHEN YOU DON’T READ ABOUT NEW 
BARNETT SHALE NATURAL GAS EXPLORA-
TION OR THE DEVELOPMENT OF A NEW 
WIND ENERGY FARM. WITH ENERGY 
BEING SUCH A HOT TOPIC, THE BUSI-
NESS DEPARTMENT OF TEXAS LAWYER 
GATHERED SOME OF THE TOP ENERGY 
LAW EXPERTS TO DISCUSS MANY OF THE 
ABOVE ISSUES. THE FOLLOWING DISCUS-
SION HAS BEEN EDITED FOR LENGTH 
AND STYLE.
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fundamental understanding to administer, and 
we can help clients do that.  The third thing 
is with the notion that, if you have a funda-
mental understanding of the business and 
can litigate, you ought to be able to write a  
contract from a litigator’s standpoint; and I  
enjoy doing that because I think a lot of clients,  
especially as busy as traditional oil and gas op-
erators are these days, some-
times get a little bit ahead of 
themselves in their transac-
tions and perhaps don’t think 
enough about the contract 
they’re entering into, and we 
like to counsel and prepare 
them before going into that 
relationship so that everybody 
knows what their rights and 
obligations are, so that maybe 
we don’t have to litigate those 
issues later on. 
ANDROVETT: I’m struck by 
the wide variety of experience 
and the different areas within 
this umbrella called energy 
law that you all offer. So this 
maybe is a good place to start. 
At the beginning of the year in 
Houston we had a similar type 
energy law roundtable, and 
the impression that I was left 
with was that there was prob-
ably never a better time. “Boom time,” was 
a phrase that was used often. If there were any 
trouble spots that were identified, it was in the 
area of not having enough trained workers, re-
sources and manufacturing to keep up with the 
demand in areas like drilling. I’m wondering 
now, as we’re getting to the fall of 2007, has  
anything changed for anybody on the panel?
SARTAIN: I don’t think so. In fact, it may be 
worse. In addition to having difficulty find-
ing workers and equipment, you’ve also got 
a certain lack of competence in some people  
getting into the business. It’s a sexy business now, 
and as a consequence, you see people throw-
ing money at oil and gas deals, and perhaps 
they really don’t appreciate what they’re really  
getting themselves into. So you’ve got this per-
fect storm of an overheated industry. You’ve 
a shortage of skilled workers, and what you 
also have is an influx of new people who re-
ally don’t know what they’re doing. As a 
consequence, my business is up and there’s 

a little bit of chaos. You also have a short-
age of drill sites because of picky landown-
ers these days and a lot of ordinances among  
cities and towns that are making it a little 
more difficult for an operator to do some-
thing with this lease he just paid a whole lot of 
money for. 
ADDISON: I see increased litigation based 

on urban density of drilling be-
cause we haven’t had drilling in 
this sort of densely urban area.  
When you go out to DFW air-
port, you can’t help but see drill 
sites all over the place.… If you 
have some percentage of people 
performing the work that are less 
qualified and you’re in an urban 
setting, it’s inevitable that you 
will eventually have unhappy 
people who start litigation based 
on that; and to the extent it’s 
urban, I think you’re going to 
impact more people. So the 
likelihood of litigation probably 
goes up. 
ANDROVETT: Rick, what form 
does that litigation take typically? 
ADDISON: I think it would be 
state court tort claims and prob-
ably some contract claims based 
on the lease in place. 
SARTAIN: It would be state 

court lease maintenance [and] land title dis-
putes. You see more leases with some squirrel-
ly, from the operator’s standpoint, surface use 
provisions.…And this is something you might  
expect if people try to drill wells in suburban 
Fort Worth as opposed to Loving County, 
which has 64 people in the entire county. So 
what you see more and more in litigation is 
the mineral owner’s lawyer saying, “We’ve got 
to get rid of this antiquated doctrine that the 
mineral estate is dominant. We need to pro-
tect the surface owner’s rights.” The Supreme 
Court hasn’t changed its tune on that, but 
you see a lot more litigants trying to change 
the nature of the relationship between the 
surface estate and the mineral estate. So it is 
tort law, contract law and land title law. 
ANDROVETT: Charles, how does that play 
out for someone who is not well versed in energy 
law?  If the mineral rights are dominant, that 
is what? And if you give greater rights to the 
surface rights, what does that mean?

If…people  

performing the 

work are less 

qualified and 

you’re in an  

urban setting… 

The likelihood of  

litigation probably 

Goes Up. 
— FREDERICK W. ADDISON
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not going to fill that gap and meet that need in 
the short term. For new technology to be de-
veloped in a deregulated market, electric prices 
will have to rise to a level where companies can 
develop and operate itso that it is competitive 
with old technology. That’s what’s been hap-
pening with wind power to a great extent. Yes, 
it’s somewhat subsidized, but wind technol-
ogy is really gaining signifi-
cant momentum now because 
it is competitive with higher 
natural gas prices. Gas price 
drives electric price in Texas.  
But what happens when elec-
tric prices rise, especially for 
residential customers? Some 
members of the legislature file 
bills that would force electric-
ity rates lower. Make everyone 
cut their rates by 15 percent. 
What is that going to do with 
respect to the development of 
new technology? It’s a chal-
lenge. 
POOLE: I think an impor-
tant point that’s implicit in 
what Marianne just said, and 
probably for the audience to 
make sense of, it is the fact 
that with the deregulation of 
the Texas electric market there 
is no entity left with an obli-
gation to produce electricity and supply it to 
you. The market dictates how new entrants 
come into this market. The PUC cannot or-
der anyone to construct a power plant. So, if 
you follow Marianne’s logic, what you would 
say is that the market is going to have to be 
developed to the point where new entrants are  
encouraged to come in and develop new sup-
plies of electricity because no one can force 
that to happen. 
CARROLL: And markets don’t like disrup-
tion. They like stability. They like rules to be 
written so they can count on those rules. The 
folks who are financing new power plants don’t 
like the rules to change. But the political real-
ity in a competitive electric market is that the 
rules are subject to change at any time, and 
that only adds to investment risk. 
ADDISON: Well, probably the area where 
there’s the greatest uncertainty now is how 
carbon dioxide (CO2) will be handled. It gets 
played out in the agency proceedings. For ex-

ample, I’m in a procceeding right now where 
we have spent five days talking about how to 
analyze CO2 recovery and sequestration costs 
— when in reality there is no way to do that 
currently. A cottage industry has developed 
that involves consultants who predict future 
CO2 costs based on pending legislation. After 
weighin the probability of specific objections, 

the consultants take the amount 
of CO2 that may be generated by 
a facility and extrapolate volumes 
of CO2 through 2040, a cost is 
then estimated from these vari-
ables. One issue that the energy-
providing industry has that is a 
huge one is that it’s really impor-
tant that any of these CO2 costs 
be passed all the way across soci-
ety and not be passed just across 
the energy providers. Most of the 
legislation that you see is shaped 
with the arrow pointed directly 
at the energy industry first, then 
automobile industry and others. 
The second largest source of CO2 
emissions is, of course, automo-
biles; after that you begin to break 
it down to other aspects of soci-
ety. But that’s an area where the 
uncertainty is huge, activity is on-
going, and we don’t have  much 
clarity. 

COX: Tying all these comments about rules and 
new sources of generation together, whether 
it’s a capital market or an energy producer, ev-
erybody likes rules. They want to know where 
the boundaries are. Show me the chalk lines 
on the field. So from the wind generator per-
spective and probably all the energy generator 
perspective it’s great to have subsidies. It’s great 
to be encouraged to come in. But one area that 
gives us the biggest problem with respect to the 
lack of rules is this siting issue. How close can 
we put these things? For example, in the cases 
that we have been doing with the wind energy, 
if you read the Abilene verdict as narrowly as 
you possibly can, what that says is that you can 
put wind turbines as close as 1,800 feet to a 
non-revenue sharing landowner — that close 
to his residence. That’s one case. The problem 
with that is that every time I go in to build one 
of these wind farms, whether it’s FPLE, wheth-
er it’s T. Boone Pickens or TXU, I’m going to 
spend 800 million dollars or a billion dollars 

“The law will not 

pander to a man’s 

tastes,” and what 

that means or what 

they are saying 

there is too bad 

if you don’t like the 

way it looks.

— TREY COX
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ing four in 2005, ranging from employee raiding 
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discrimination cases to verdict. He is board 

certified in labor and employment law by the 

Texas Board of Legal Specialization. He can be 

reached at www.fordharrison.com or through 

his newsletter site, www.hrhero.com.
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Energy’s Horse Hollow Wind Energy Center, in a 

ground-breaking nuisance lawsuit and walked 

away from the closely watched jury trial with 
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wind energy development at the American Wind 

Energy Association’s international conference 
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intellectual property and commercial arbitra-
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jury cases, litigated hundreds of evidentiary 
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and federal appeals courts.



October 8, 2007            S P E C I A L  A D V E R T I S I N G  R O U N D T A B L E  9A

doing these things. I want to know exactly what 
the rules are. How close can I put these things 
to people? And so one of the things we’ve got 
to battle with is exactly where and how close 
can we put these. Otherwise, we’re not going 
to get all the investments that the legislature is 
trying to incentive everybody to make. 
ANDROVETT: Although, Charles, if I read you 
right, I think you would be skeptical of govern-
ment regulators trying to impose too many rules. 
Would that be accurate? 
SARTAIN: Well, maybe too many 
rules that operators don’t like. Your 
good rule might be my bad rule. 
There are a lot of rules in the tra-
ditional oil and gas business. The 
industry has well developed oil 
and gas lease forms that have built 
on each other since the 1920s. 
There are rules in there about sur-
face use, about how far you have 
to be from a dwelling with your 
well. The Railroad Commission 
has statewide rules with respect to 
where you locate your well, how 
far from the lease line and how 
far from another well it must be.  
The case law is well developed on 
those kind of issues. And what 
you also have now is a growing 
number of cities, with ordinances 
that, like it or not, pretty much set 
out their own rules, such as: How 
far a well has to be from a dwell-
ing, noise restrictions, the use of 
closed fracture stimulation sys-
tems. So, because the traditional 
oil and gas business has been 
around so long, it has more rules 
certainly than the wind business. 
The electricity business, I guess, 
with deregulation, is kind of go-
ing the other way. 
ANDROVETT: Has the investor 
pool changed? Are there different 
entities, different nations, different 
investor groups, hedge funds, that 
weren’t there maybe five or 10 years 
ago? If so, how does that change the 
nature of your practice and some of 
these issues or concerns? 
CARROLL: … There has been 
more churn in the industry in 
recent years and more need for 

constructing power plants as reserve mar-
gins have declined. Mergers and acquisitions 
in our industry are getting very important to 
our business, as David knows. With respect to 
power plant development, the electric indus-
try has always been kind of a boom or bust 
situation, and deregulation, while positive 
overall, has added to the uncertainty for inves-
tors. They see reserve margins going down —  
there’s a need for electricity and prices are go-

ing up. Everyone rushes in to build power 
plants.  That happened in the 1999/2000 time 
frame here in Texas. There was an overbuild, 
and suddenly many of these brand new, envi-
ronmentally beneficial power plants were sit-
ting idle much of the time because there were 
just too many. What has happened since then 
is that the economy has really picked up here 
in Texas. That surplus capacity has now been 
sucked up, and you’re seeing a wave of new in-



vestors coming into the state — private equity, 
banks, equipment manufacturers, infrastruc-
ture investment funds. Everyone says, “We’re 
going to be smarter than last time.” I’m seeing 
a lot of announcements of new generation de-
velopment and I see a lot of money out there 
that is poised to be poured into this market.  I 
am a little concerned, however, about whether 
the political and regulatory 
environment will or can re-
main stable and predictable 
enough for the announced 
power plants to be construct-
ed, and, if so, will so many get 
built that we’re going to be in 
another overbuild situation 
where some of them are go-
ing to be sitting idle again or 
otherwise earning insufficient 
revenues to support their debt 
load or earn a return for their 
equity investors. My practice is 
increasingly focused on advis-
ing such investors with respect 
to the political and regulatory 
landscape, so they can appro-
priately evaluate these risks. 
ANDROVETT: …Yesterday 
for the first time I heard some-
one use the phrase “housing 
recession” to talk about our 
sub-prime credit crunch. Is 
there any conversation in your circles that some-
how tightening of credit there and the mort-
gage market could slow things down in the  
energy market? 
CARROLL: Yes. What I have heard is that, 
if you don’t have your credit tied up already, 
there is going to be an adverse effect on invest-
ment in utility infrastructure and other M&A 
activity. It’s the folks who have loaned you the 
money at those lower rates that are going to be 
hurt, and obviously there will be a ripple effect 
from that. 
ANDROVETT: Charles, you remember the last 
bust. You say this time you don’t see the Rolls Royces 
and the pretentious spending perhaps. But when 
you hear something like that, is that a red flag? 
SARTAIN: I don’t see as much of that this 
time around. People in the oil business seem 
to have more control of their personal lives 
and their personal appetites, if you will. I don’t 
see as many Rolls Royces. I don’t see as many 
Gulfstreams. I think that’s moderating because 

there are a lot of people left in the oil business 
who remember what it was like in January of 
1986. I’m not sure some of this new money sees 
that. But the lenders are smarter about it. They 
are requiring more equity. Some are requiring 
borrowers to buy price collars. So things aren’t 
quite as crazy. And getting back to the issue of 
rules, there are those who say that this boom is 

more demand driven by emerg-
ing economies, where there’s an 
increased demand for energy, 
most of which still comes from 
fossil fuels. The fields that are 
being discovered are smaller, and 
we have improved technology 
with better fracing procedures 
and horizontal well technology, 
but for which the Barnett Shale 
wouldn’t be around. But on the 
issue of rules what you had, say, 
in the ‘70s and early ‘80s were 
price controls. The government 
imposed the rules, first, regulat-
ing the price of gas. You had the 
windfall profits tax. Those are the 
kind of politically driven rules 
that don’t help the industry or 
consumers because they distort 
the markets. It makes the mar-
kets perform in a way that they 
otherwise wouldn’t. So things 
are different in that respect. 

POOLE: I think one big change in the com-
modity markets, too, that’s very different this 
time than last is that natural gas is now a world 
market whereas, 20 years ago natural gas was a 
commodity that couldn’t easily be transported 
over long distances. What you see now with 
LNG [liquefied natural gas] development is 
natural gas being a true world market com-
modity, and the commodity prices that we’re 
seeing in Texas now are driven by the world 
market prices, which has an impact all across 
the energy supply chain. 
ADDISON: I would say, also, that there are 
a number of complexities that face the capital 
structure. You’ve got the volatility of natural 
gas. While you have a large volume of coal, 
you have increasing demand for coal. You have 
tremendous demand for concrete and steel and 
those types of processes or raw materials, and 
then you have this overlay of unknown regula-
tion and competitors around the world who 
aren’t going to be subjected to it. I’m amazed 

DAVID P. POOLE , executive vice 

president & general counsel, TXU Corp., 

and chief legal officer, Luminant Power (the 

power generation subsidiary of TXU Corp.), is 

responsible for the management of all legal 

matters for TXU Corp. and its subsidiaries as 

part of the company’s in-house legal team 

(TXU Legal), as well as through coordina-

tion and management of the outside counsel 

retained to represent the company. Poole 

also oversees TXU Corp.’s corporate secre-

tary and governance function. Additionally, 

he is responsible for all legal services pro-

vided to Luminant Power by both TXU Legal 

and outside counsel. Prior to joining TXU, 

Poole was a partner and served in a number 

of firm management roles including office 

managing partner of the Dallas office of the 

national law firm of Hunton & Williams LLP. 

He received both his J.D. magna cum laude 

and a B.S. in petroleum engineering from  

Texas Tech University.

10A            S P E C I A L  A D V E R T I S I N G  R O U N D T A B L E             October 8, 2007

I...look forward to 

the opportunity 

to...talk to those 

prospective jurors 

about who we are, 

what we do and 

the value  

that we bring  

to society. 

— DAVID P. POOLE
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by the complexity of the decisions that the 
folks building these facilities have to make.  
They’re kind of heading out on a 50-year voy-
age, which is about the use of the life of these 
plants, hoping to make the right decision; and 
we hope they do. 
COX: Rather than saying that the mortgage re-
cession is going to limit things, I almost look at 
it from the other side. We have a pure popula-
tion demand that’s going to drive things.  Texas 
is a closed grid, and the electricity demand is 
growing — or predicted to grow at least seven 
percent every year. That means the population 
is growing. The energy that those individuals 
are using, the things that we need to build, 
we’re going to have to supply the energy for 
that. And it’s got to come from somewhere. 
[The reason] people are building new wind fa-
cilities [and] new coal facilities is because they 
see a huge demand that’s going to be based 
on population growth alone. I actually think 
that if anything is going to constrict the abil-
ity to loan money it’s going to be transmission 
problems that we’re going to have to deal with 
in the State of Texas: I generated this energy 
[and] now I have to get it somewhere because 
I can’t store it at all. I’ve got to ship it around 
the state and get it to the people who are using 
it. That’s going to be the biggest limitation: If I 
can’t ship it, I can’t make money on it. 
ANDROVETT: What’s being done about  
that statewide?
COX: Marianne would probably be better to 
tell what’s going on at ERCOT. What they’re 
trying to do is figure out how to build as much 
transmission. I think that most of the new 
production is coming from West Texas. What 
we’ve got to do is we’ve got to move it from 
west to east and get it back to the population 
basis in Dallas and Houston. 
ANDROVETT: So how do you do that? 
CARROLL: Well, we have been fortunate in 
Texas in that the Public Utility Commission 
has been pretty visionary and proactive in rec-
ognizing that transmission is critical. You can’t 
build power plants in someone’s backyard, so 
you’ve got to build them someplace remote, 
but they will need more transmission to get 
the power produced to the load centers. The 
Legislature passed a law back in 1987 requir-
ing that the Commission act on transmission 
line certification applications within one year. 
That sort of regulatory efficiency is unusual in 
this country. ERCOT itself — the organiza-

tion that runs the transmission grid in Texas 
— has also been very proactive. They’ve got 
standing committees of stakeholders that meet 
with ERCOT often to plan for transmission. 
And if ERCOT says a line is critical for the sys-
tem, that line has to be approved by the PUC 
within six months. All of that said — and that 
sounds very encouraging — if you think a pro-
posal to build a power plant in your backyard 
is contentious, an application to build a trans-
mission line anywhere near a population cen-
ter, no matter how small, really brings out the 
people in opposition. Transmission line certifi-
cation is old world regulation. The wires part 
of the electric business is still fully regulated, 
and there’s really not much more fun for us old 
utility lawyers than getting involved in a big 
transmission certificate case, where you’ve got 
hundreds of people trying to keep a line from 
being constructed anywhere near them. They 
want the lights to come on when you flip the 
switch, but they sure don’t want the necessary 
infrastructure in their backyards. The Commis-
sion has been pretty good about weighing the 
conflicting priorities in these cases. They listen 
to the landowners’ concerns and try to reroute 
lines so as to have minimal impact, while ap-
proving the necessary transmission facilities  
for construction. 
ANDROVETT: The House just passed another 
energy conservation bill. There are these goals for 
generation of alternative fuels. There are certainly 
a lot of impediments to getting them to market.  
Are they unrealistic goals? How do you get there?
POOLE: I do think that it’s a challenge be-
cause the renewable portfolio standard that the 
House proposed is, I think, very important, 
particularly for some states that, unlike Texas, 
don’t benefit from having the natural resource 
of the wind. Texas is now the largest wind-gen-
erating state in the nation, and we’re blessed 
with an abundance of wind particularly in 
West Texas. Other states don’t have that. Solar 
technology, as Marianne mentioned, doesn’t 
have a lot of opponents, but the economics of 
that technology don’t warrant its construction, 
certainly in ERCOT in the deregulated mar-
ket; and it’s difficult to see a regulated market 
embracing solar as a solution. Wind is great. 
It’s a wonderful resource but it’s not dispatch-
able, which means that you get generation of 
electricity off the wind turbine when the wind 
blows, and you can’t force that to happen. 
So that’s got to be backed up by an adequate 

amount of generation so that, when the switch 
goes up, the lights do come on, which is some-
thing everyone demands. So I do think that, 
while it’s laudable to have a stretched goal for 
a renewable portfolio, society needs to under-
stand that it is going to come at a cost. This 
transmission infrastructure that Marianne 
mentioned is still a regulated business, which 
means that each and every one of us who are 
consumers of the product end up paying a 
proportionate share of that cost, and the cost 
of transmission out to West Texas to bring 
that wind production into the load centers is  
not insignificant. 
ANDROVETT: I think it’s telling that we’re 45 
minutes or so into our discussion, and I don’t think 
anyone has raised the phrase “nuclear power.” In 
a nation such as France nuclear power delivers 
what, 75, 80 percent of the power? Do you detect 
maybe there’s a little bit of a renaissance evolving? 
What is the status of nuclear power in Texas? 
POOLE: I would be happy to try to answer 
that. There are several companies that have 
undertaken to initiate studies for siting new 
nuclear generation in Texas, principally at sites 
of existing facilities. I think it’s going to be a 
real challenge to see nuclear constructed in 
a deregulated market for a lot of the reasons 
that we were talking about previously because 
nuclear has a tremendous lead time before it 
could ever be operational, both as a result of 
the licensing process and the construction pro-
cess, which is very lengthy; and the capital re-
quirements for constructing a nuclear plant are 
huge. So, finding an investor who is willing to 
have the long-term point of view [and] willing 
to invest billions of dollars of capital necessary 
to bring on a nuclear plant in a deregulated 
market is going to be a real challenge. In some 
of the regulated states you do see some of the 
regulated entities who are proposing to con-
struct new nuclear plants, and you see licens-
ing activities that are underway at the Nuclear 
Regulatory Commission, and the NRC is gear-
ing up for that process. I think that one of the 
things that’s interesting is you’ve seen a couple 
of different plant designs emerge. Much like 
France has its standard plant design, there are 
a couple of designs competing to become the 
standard design in the United States. I don’t 
think we’ll ever have the same kind of standard 
design that they do in France, but something 
more akin to that. So I think that there is a 
great place for nuclear generation in America, 



particularly depending on what happens with 
carbon regulation because nuclear is the only 
dispatchable generation that doesn’t produce 
carbon dioxide, but it, too, has its opponents. 
SARTAIN: I think our society is schizophrenic 
about nuclear energy. In California, for exam-
ple, they’ve proposed legislation to reduce CO2 
emissions and greenhouse gases, targeting coal 
and natural gas and oil; but, 
yet, there’s an outright ban on 
the building of nuclear pow-
er plants. Those two ways to 
go about establishing public 
policy really don’t make any 
sense, and I think one reason 
is perception. There’s a differ-
ence between actual danger to 
the public health and percep-
tion [of danger] to the pub-
lic health. One can make an 
argument that, while nuclear 
power plants potentially can 
cause catastrophic damage, 
you can’t point to very many, 
if any, incidents of where nu-
clear energy gone amuck has 
injured or killed somebody in 
America. Whereas, one could 
make the argument that fossil 
fuels have killed more people 
and certainly endangered 
their health because of green-
house gases and CO2 emissions. So as a society, 
we don’t know what to do with nuclear energy. 
We’re scared of it, but, objectively you can look 
at it and say it’s the safest fuel that there is. So 
we can’t seem to decide. 
COX: I can tell you from the jury testing and 
the focus group testing that we did in prepar-
ing for our wind energy trial, that we also did 
a comparative analysis on how it compares to 
nuclear energy. David euphemistically said it 
has its opponents, but I’ve got to tell you any 
nuclear power plant in the State of Texas is 
synonymous with Chernobyl.… [R]egardless 
of whether we can empirically prove it’s safe or 
not, the court of public opinion is absolutely 
clear to me that they don’t want any nuclear 
power plant. Unless you’re China or some kind 
of communist country where you can force 
people to take it, I think you’re going to have 
a lot of problems finding anywhere to build a 
nuclear power plant in the State of Texas. 
POOLE: … I don’t discount Trey’s analysis or 

their study, but I think it’s either the Nuclear 
Energy Institute, NEI, or the NRC or may-
be the two in cooperation conducted an an-
nual survey of residents living in reasonably 
close proximity to operating nuclear facilities, 
not just in Texas but across the nation; and I 
can’t quote the results off the top of my head, 
but something on the order of 80 percent of 

those surveyed who lived with-
in this proximity to the existing 
nuclear facilities support nuclear 
energy and having it in their com-
munity. So I think Trey is exactly 
right, that putting it on a greenfield 
site would be very, very difficult. I 
think greenfield nuclear develop-
ment will likely be opposed by a 
number of different people, but I 
think expansion of nuclear genera-
tion at some of the existing sites is 
achievable, and that seems to be the 
industry model that people are cur-
rently pursuing. 
ADDISON: Just to pick that up 
for a second, going back to our sit-
ing issue that began the program, if 
you think about it for a moment, 
the opposition to any second facil-
ity at a brownfield site should be 
much less effective than if you go to 
a greenfield site. The simple reason 
is there is already a facility. With 

respect to a number of pollutants and the con-
trol technology, particularly for CO2, you get 
some economies of scale at facilities that are 
nearby, and you can utilize similar designs. So 
I think one argument parties on both sides of 
that issue might make is that there’s something 
to be said for siting these facilities where earlier 
ones have been already constructed. 
CARROLL: I think you see that going on 
here in Texas. We represent two companies 
who are actively involved currently in laying 
the groundwork for filing applications to build 
nuclear plants here. And really, for the first time 
in years, I have seen no opposition at the legisla-
ture to that sort of activity. Of course, you never 
know who is going to be elected next time and 
what the composition of the legislature is going 
to be next session, but this past session I saw 
a great friendliness towards the development of 
nuclear power plants in this state. 
ANDROVETT: For those of you who defend, 
when defending a large power entity, are there some  

12A            S P E C I A L  A D V E R T I S I N G  R O U N D T A B L E             October 8, 2007

CHARLES W. SARTAIN  is a 

shareholder and director in the Dallas office of 

Looper Reed & McGraw, PC  His practice focuses 

on energy and commercial litigation and counsel-

ing of clients in the energy industry, in particular 

oil and gas producers, investors and mineral own-

ers. He began his career in the legal department of 

a major oil company and since that time has repre-

sented operators, non-operators and mineral own-

ers in state and federal litigation, arbitration, and 

negotiations involving oil field operations, lease 

maintenance, natural gas contracts, gas plant 

accounting, pooling and unitization, royalty pay-

ments, operating agreements, and land titles. He 

has published articles on oil, gas and mineral law 

topics and lectured at energy industry-sponsored 

seminars and programs. Sartain is a graduate of 

Louisiana State University (B.S. 1973) and the LSU 

Law Center (J.D. 1976), and is a member of the State 

Bar of Texas and Louisiana State Bar Association. 

He serves on the American Arbitration Association 

Commercial Arbitration Panel and was a director 

of the Dallas Bar Association.

With economic 

activity comes 

the need for law-

yers to plan with 

their clients and 

work with their 

clients to avoid 

disputes 

— CHARLES W. SARTAIN



October 8, 2007            S P E C I A L  A D V E R T I S I N G  R O U N D T A B L E  13A

juror biases that you have to deflector neutralize? 
POOLE: That’s an easy one for me. It gets to 
one of my favorite stories, when I was in pri-
vate practice I went down to the courthouse 
and helped one of our young lawyers try a case, 
who was picking a jury. It was a fire subroga-
tion case. It was when I was outside counsel, 
but representing TXU. The adverse party was 
State Farm. So we had the ultimate test of ju-
ror bias. Who do you hate worse, the insurance 
company or the electric company? 
And the electric company won 
hands down. So, undoubtedly, 
it is an area where the jurors ar-
rive at the courthouse with some 
point of view about your client 
and its daily business activities. In 
that case we were pretty successful 
in explaining to people that you 
can go down to the fancy coffee 
shop and spend five bucks a day, 
or you can cool your home and 
power all of your electric appli-
ances for about the same price, 
and there is true value in what we 
do as a business, and we’re proud 
of what we do. So I actually look 
forward to the opportunity to go 
down there and talk to those pro-
spective jurors about who we are, 
what we do and the value that we 
bring to society. 
ADDISON: I would like to say, 
being on the other side of that 
issue, that the power companies 
pretty quickly diffuse that bias 
because they get to play the rate 
card, and the rate card is a very 
true and effective card. You had 
mentioned current issues. In the 
proceedings we’re involved with 
right now those issues seem to re-
volve around the power industry, 
volatility of natural gas versus the 
price of coal, capital costs, once 
again, and then CO2, as well as 
evolving technology to control 
things like SO2 and NOX and, 
in particular, mercury. All these 
items that are adding cost to pow-
er plants. How fast you imple-
ment more expensive emissions 
control devices, or other technol-
ogy without adversely affecting 
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the economy is what these regulators are try-
ing to decide. 
ANDROVETT: Trey, you talked earlier about 
some jury studies you’ve done, it sounds like you 
can get over this hurdle. But how big a hurdle is it?  
COX: It’s a fairly significant hurdle. We’re still 
in the environment of Enron and WorldCom, 
and there is a very healthy distrust in the Texas 
jurors with respect to any for-profit company. 
They’re just going to be very willing to listen to 

any sort of conspiracy theory or anything like 
that. Can it be overcome? It cannot be com-
pletely overcome, but it can be neutralized. 
And the two ways that we tried to neutralize 
it in the Abilene case was, first, with respect 
to our jury picking. We focused a lot of ques-
tions on have you ever had a fuss with your 
utility company before? Have you ever felt like 
you’ve been done wrong by a utility company? 
How did that work out, good or bad? So we’re 



trying to identify people with life experiences 
that might cause them to have a bias. The sec-
ond thing that we did is we tried to avoid all 
of that. We tried a case that said this is not 
about FPL Energy. It’s not about TXU. It’s not 
about any company. It’s about wind energy. 
And when we put the turbines back there, we 
force them to answer the question: Are they 
too loud? Are they annoying in any way? So I 
took a microscopic focus on the one issue that 
I knew that I could win, and I made clear to 
them that none of the other issues mattered. 
It doesn’t matter whether we’re subsidized. It 
doesn’t matter whether you like us or don’t like 
us. The only question before you is, “Is this fa-
cility a nuisance? Does it substantially interfere 
with your life?” And those are the things that 
you have to work on in order to try to get past 
the juror bias and to focus on the issues that 
the jury is supposed to decide. 
ANDROVETT: Marianne, what are the rules 
instead of having to hash it out case-by-case in 
the area where you serve your clients it’s largely 
unregulated?  From afar that can sound kind of 
wild and wooly. Are there particular issues that 
you have to protect your clients from and how do 
you do it? 
CARROLL: … We talk about this industry 
being restructured. It’s not synonymous with 
unregulated. Deregulation only applies to the 
prices that electric companies charge in the 
wholesale market and what they charge to retail 
customers. Nevertheless, there are a number of 
rules that the Public Utility Commission has 
adopted to regulate electric companies’ behav-
ior in the market. Trey talked about Enron and 
WorldCom. Those scandals have driven and 
shaped the rules that regulatory agencies have 
adopted at the state and federal levels and ap-
plied to the restructured electric markets. In 
Texas, the PUC has adopted the Wholesale 
Market Enforcement Rule that requires any-
one participating in the wholesale market to 
strictly comply with the ERCOT protocols 
and other PUC rules. There is another rule 
that applies certain price caps in the wholesale 
market. There is a rule defining market power 
and prohibiting the abuse of market power. 
Market power abuse is kind of a fuzzy term 
that will be further defined, unfortunately, in 
litigation.  So yes, there are a number of rules 
with which our clients are expected to strictly 
comply, and one of our challenges is to work 
with our clients in putting together compli-
ance programs for their generation operators 
and power merchants. What we do is help our 
clients design, implement and audit training 

programs, protocols and procedures to mini-
mize the likelihood of a regulatory agency’s fil-
ing a notice of violation and imposing admin-
istrative penalties imposed on them. 
ANDROVETT: Charles, has that sort of — I 
liken it to the Sarbanes-Oxley mentality — 
translated its way also into the oil and gas field? 
SARTAIN: Not yet, but you can see that it’s 
coming. Some states have enacted surface use 
legislation that puts a greater burden on opera-
tors. Again, whether you are in favor of that 
sort of legislation depends your perspective. 
Some people think it’s necessary and some 
people think it’s detrimental. Cities and towns 
are imposing ordinances governing oil field op-
erations. So to that extent, the Sarbanes-Oxley 
mentality relates to the operational issues. 
ANDROVETT: David, what are you seeing in 
that regard? 
POOLE: Well, obviously, I agree with the rest 
of the panelists. I think one of the things that 
you’ve seen over the course of the last several 
years is the emergence of the federal regula-
tory bodies, too, particularly the Commodity 
Futures Trading Commission, the CFTC, as 
well as FERC. As Marianne mentioned, the 
ERCOT generators are not subject to much 
FERC jurisdiction, but in other parts of the 
country you’ve seen a true emergence of FERC 
as a very significant enforcement body. We’re 
all familiar with the memos that have been is-
sued by the DOJ. FERC has been very vocal 
in issuing a number of its penalty orders with 
a lot of explanation in them to describe to the 
parties what the penalty was being imposed for 
and what mitigants they considered in order to 
educate the rest of the energy market of their 
enforcement intentions. So I think you see a 
real emergence on the federal level of those 
regulators. 
ANDROVETT: Over the next five years what 
do you think will be occupying your time as a 
lawyer in this field? 
SARTAIN: First and foremost I will be hoping 
for steady oil and gas prices. After that I think 
you’re going to see that with economic activ-
ity comes litigation. With economic activity 
comes the need for lawyers to plan with their 
clients and work with their clients to avoid dis-
putes that lead to litigation. That said, litiga-
tion is going to continue. The only difference 
will be if the prices go up, it will be one kind, 
if the prices plummet like they did in 1986, it 
will be another kind. If prices plummet and 
you’ve got less exploration and deal-making ac-
tivity in the market place, you’re going to have 
less activity among the lawyers after all the liti-
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gation because the less activity goes away. 
POOLE: I think this panel discussion has il-
luminated it. It’s really the confluence of the 
concerns around emissions, pollution and the 
environment, coupled with the demands that 
are going to be placed on the industry in terms 
of meeting supply needs. That’s really where it’s 
all going to come together. I think we’re at the 
cusp, as Rick described it, the front side of that 
bridge through that process. So that’s really go-
ing to occupy everyone in this industry over 
the course of the next several years.
ADDISON: With respect to the 
energy providers I agree totally 
with David. Despite being on the 
other side of that issue, I certainly 
recognize it’s a complicated issue 
that we’re going to have to solve. 
With respect to oil and gas de-
velopment I agree with Charles. 
We’re going to have more litiga-
tion because there’s more activity. 
Some portion of that, translates 
into environmental litigation, and 
whatever percentage of that that is 
environmental will take the general 
form it’s always taken, which is go-
ing to be toxic tort related or some 
form of statutory cause of action, 
principally the Clean Water Act. So 
I see that’s what’s occurring in this 
little niche in the next few years. 
CARROLL: More mergers and ac-
quisitions. We talked about power 
plant development. I have talked 
about compliance, investigations, 
enforcement, administrative penal-
ties. We are also representing some 
clients with respect to new, innova-
tive proposals. We are representing 
two companies that want to build 
transmission in Texas as new, regu-
lated transmission-only utilities. 
We have not seen this happen very 
often, that someone comes into this 
market and wants to be a regulated 
utility, but they are attracted by the 
low but relatively safe returns that 
they’re seeing for this kind of long-
term infrastructure development. I 
anticipate that the biggest challenge 
for us and our clients may be a leg-
islative push towards re-regulating 
of aspects of this market. I don’t 
think electric prices are going to 
go down in the near future because 
of what’s happening to gas prices 
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world-wide, and the cost of materials to build 
new power plants has risen significantly. Be-
cause electric prices are not going to go down, 
certain policy makers are going to be tempt-
ed to look to re-regulation as a solution. But 
how do you put the competition genie back 
in the bottle? Our challenge will be to find 
the right balance between necessary regulation 
and allowing the competitive market to work?  
COX: The demand for electricity in the State 

of Texas isn’t going away. It’s doing nothing 
but going up. What that means is that we’re 
going to build more generation facilities, and 
we’re going to build more transmission lines. 
That means there’s going to be more capital 
coming into the energy market. I think things 
look bright for energy, and I think things look 
bright for the members of this panel because, 
where there’s that kind of money, there’s going 
to be fusses and fights about it.                    v
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