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desktops. This is all part of the water-
front of what’s available for the other
side to find out about what’s going
on. Of course, another really treach-
erous place for evidence is what is on
your Web site. It is pretty devastat-
ing when you show up in court and
all of a sudden a position that you've
taken in a case is belied by your very
own Web site. I had an arbitration a
couple of years ago where the other
side claimed that they were unable to
market my client’s product in 2002.
So I went to the Wayback machine
and what evidence I put under in
the hearing was what their Web site
looked like in 2002. And sure enough
they were selling my client’s product.
So they said one thing in the plead-
ings, but what was on their Web site
was very different. So just because it’s
out there on the Internet, it doesn’t
have to be within the confines of
your offices or your technology for
it to be electronic evidence. It’s all
over the place. And I think that’s the
whole point Joe was making earlier is
the speed at which it’s happening is

alarming.

GRANTHAM: I think Peter brings
up an excellent point on what I term
“internal threat management,” which
is part and parcel of E-Discovery.
In our corporate environments we
have been so concerned about what’s
coming into our corporation, so we
firewall and take all of the necessary
measures to prevent outside attacks.
When the reality is your intellectual
property, the things that are criti-
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cal and the loss of which will bring
your company to its knees, is walk-
ing out the door on a thumb drive.
When we talk about E-Discovery, it’s
not only what is on your systems that
are physically within the confines of
your corporation, it’s the technology
that people bring home every day on
their laptops, on their thumb drives
and on their BlackBerries. To manage
this and to it under control will, in
and of itself, bring your costs of E-
Discovery production and processing
down. I know it sounds harsh, but
I've worked with a couple of different
companies that have put into place
acceptable use policies requiring
that none of the laptops, none of the
desktops or PCs have the capability
to have a thumb drive even put into
them because the intellectual prop-
erty is so valuable they don’t want
it walking out the door. There was a
test done by an internal threat man-
agement software company a couple
of years ago where they took ten
thumb drives and scattered them in
the parking lot and in the bathroom
of a corporation. The thumb drives
had viruses and malware that if let
loose in the environment of this cor-
poration would cripple this corpora-
tion. Within 24 hours, eight of the
ten thumb drives were inserted into a
laptop or a desktop computer by an
employee. So this is a concern that a
lot of companies aren’t really aware
of or if they are, it’s the IT person
that is aware of it. But no one else in
the company has knowledge about it.
Therefore, being able to manage in-
tellectual property and all electronic
versions of that intellectual property
will help reduce your costs when it
comes to E-Discovery before the in-
evitable litigation comes down the
pipe.

ANDROVETT: In December of 2006
we had this overlay, the amended Fed-
eral Rules of Civil Procedure, as a
bottom-line acknowledged electroni-
cally stored information is discoverable.
That was already going on, but now it’s
codified. Weve had a little over a year
to look at the landscape and determine
what, if anything, has changed. What's

your assessment of how the rules are be-
ing incorporated into daily legal and
corporate life? And other than the meet
and confer, where are the significant
hot spots in the revised rules?
SPEELMAN: My observation is a lot
of it depends on the Judge. Now, I've
got an MDL going in front of Shira
Sheindlin in New York City and I've
got to tell you, Judge Sheindlin gets
it. She’s one of the brighter people
on that subject. So is Lee Rosenthal.
So if you're in front of somebody like
that, you're going to get what you
deserve and what you need from the
rule changes. Specifically the standard
seems to create a little less risk for
the inadvertent-type problem that’s
probably best characterized by the
Morgan Stanley situation. Talking to
people that were involved in that, that
was just a classic situation where you
had all kinds of Legacy things lay-
ing around and nobody really knew
it. There wasn’t really any intent to
try to hide anything. But it just kept
coming up. About the third time the
Judge had all that he was going to
take of that and began to sanction.
Under the new Rules, if you show the
proper amount of earnestness, you're
going to be okay. The huge caveat [is]
if youre in front of somebody like
Shindlin and Rosenthal. If youre in
front of some folks that I can think
of in New Jersey and southern Illi-
nois and places like that, nothing has
changed at all. And keep in mind that
the new Rules are only Federal. So
if you're in Hidalgo County, you've
got a different kind of problem than
if you're in front of Shira Shindlin
in New York City. So, we've made
some progress in the sense of getting
more rationality about, “We're try-
ing, Judge. We're doing the best we
can and here’s what we've done. And
here are the protocols we had.” And
typically if you've got a good judge,
they’ll say, “Okay, well that sounds
reasonable. Keep trying.” Instead of,
“That’s not enough. I'm really up-
set,” and sanction. So in that respect,
I think we've made some progress.
But the states are still an area where
there’s a lot of diversity.
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GRANTHAM: [ would say there are
two significant things I have seen
come of out of the changes in the
Rules over the past 15 months. The
first one is Rule 37E I¢’s the safe har-
bor provision. The amendment pro-
vided a safe harbor procedure for a
routine business operation resulting
in data being erased as a result of rou-
tine good faith operations of an elec-
tronic information system. The rule
has proved to be a bit of a double-
edged sword. I'll reemphasize what I
said earlier by the example of a corpo-
ration making a Rule 37 safe harbor
argument because their policy is to
destroy e-mails after 90 days. But if
they’re not following that policy, then
the safe harbor is not nonexistent. I
have also noted that the more educat-
ed judges are beginning to realize that
not every single case requires a foren-
sic collection. When I say “forensics,”
I mean making a bit-by-bit image of
a hard drive, collecting slack space
and deleted files. There are particular
cases where that is important and you
want to know what the opposing par-
ty has actually deleted from their sys-
tems. But not every case requires that.
It’s a more expensive process. It’s what
we, and I think most of us in the in-
dustry, call a deep dive. So judges are
beginning to understand that there
has to be, in this electronic world, a
cost versus benefit analysis for what
types of collections take place as well
as how much information is actually
being produced.
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VOGEL: . .. I think there’s been a sig-
nificant non-event at the courthouse.
There are the judges who seemed to
get it before, they still get it. The
ones that didn’t get it before, they
still don’t get it. I had the occasion
to ask a Federal Judge in the West-
ern District of Texas last fall what
he thought about the new Rules and
how they were going. And as far as he
could tell, he thought they were the
biggest waste of time that the Federal
courts have ever gone through in his
experience. He said the Rules worked
fine before. He didn’t know why we
needed special rules for electronic
evidence. He thought it was stupid.
So you can imagine what kind of rul-
ings he has. Theyre going to be dif-
ferent than Judge Scheindlin or Judge
Rosenthal. . . . I think we’re going to
see more special masters appointed.
As 1 pointed out earlier, I've been
special master in cases for the past 20
years. And what I find happens is the
parties can’t agree on anything. That’s
the nature of the litigation. But then
their experts can’t agree on anything,
either. And what theyd like to be able
to do is present something to a judge
who doesn’t understand it. So what
ends up happening is — and I'm not
the only one. There are other people
like Craig Ball as Julie pointed out,
who has been doing this for some time
as well — get appointed in courts to
be essentially representing the Judge
to interpret what’s happening. I had
a case a couple of years ago where the
plaintiff was alleging that there were
defamatory e-mails that were being
sent. Because of the country that he
originated from, particular special
characters were offensive. And so I
spent days looking at a number of e-
mail servers and thousands and thou-
sands of e-mails to try and figure out
where were these e-mails originated.
Well, I don’t think any judge can take
the time to figure that one out. And I
don’t know that a judge would neces-
sarily believe, or a jury for that matter,
one party’s expert or the other that it
did or didn’t come from some place.
So I think we may see it as a new role.
As a matter of fact, there’s an article

that came out not too long ago that
interviewed Judge Scheindlin, me and
Craig Ball about this role. The other
thing is, this is maybe more like what
Joe was saying earlier, about the num-
ber of consultants that are providing
services in this space. There are no li-
censing or credentialing criteria at all
for forensic consultants. So someone
who happened to have been a plumb-
er last week could hang up a shingle
and just as easily be a forensics expert
tomorrow. So one word of advice is
you ought to investigate whoever it is
you employ and make sure that they
have other happy clients that they
have been able to do the work for.
Now, also in Texas, if someone does
a forensic copy in Texas, and they are
not a licensed private investigator,
they’re not entitled to testify about
what they’ve done. So you will need
to investigate and find out if the per-
son who’s actually making the copy is
a private investigator under the state
licensing requirements. And I don't
know if other states have done that.
So I'm sure the lobbyists there got
paid a premium for that great result.
But it has made for an interesting dy-
namic. The point of what Julie’s prac-
tice is and what she does and what
her business does is something that
is invaluable and is very helpful, but
that doesn’t mean that just because
somebody is in the business that they
know what they’re doing. And that’s a
pretty frightening prospect. . . . I was
on a panel a couple of years ago and
one of the forensics experts for one
of the national organizations was ex-
plaining about how data is stored on
a hard drive. And it was so wrong. I
mean, my head was hurting, because
among other things, he explained that
data stored on a hard drive on a Win-
dows PC is somehow different than
on an Apple. So he didn’t understand
how data is stored. And when he fin-
ished and he left, I stood up and ex-
plained to the audience the real way
that data is stored on a hard drive.
But this guy just had no clue. And
he’s going around getting paid to help
people solve problems and he didn’t
even understand it himself. . . .
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GRANTHAM: I think that’s an excel-
lent point. In this E-Discovery indus-
try, there are a lot of companies that
ten years ago the guys were picking
up the boxes and making copies that
have now morphed, if you will, into
E-Discovery companies. My bit of ad-
vice on this point would be interview
your potential vendors; talk to them.
Make certain that they have people
on staff that are educated about the
process, have all the proper creden-
tials, and that they have an attorney
on staff. It doesn’t matter if someone
can collect the electronic informa-
tion; if they have no understanding
of the legal process and the discovery
process it makes the communication
of how the data will be used all that
much harder.

VOGEL: Matter of fact, I dealt with
a consultant from another state. He
was licensed in Louisiana and came
to testify about evidence for the other
side at a hearing in Texas. And he was
going to opine about how his evidence
violated certain rules of evidence in
Texas, but I managed to persuade the
Judge that he wasn’t qualified because
he wasn’t licensed in Texas. So there
are details about how we actually op-
erate. So, having a lawyer on staff, I
think is really critical. But they need
to be licensed in whatever state they’re
testifying in. That makes a difference
as well. So I wouldn’t be able to go to
Utah and use that Texas lawyer to do
it. I would try and find somebody in
Utah who was qualified to do it.
ANDROVETT: As a general proposi-
tion, have the E-Discovery rules in a
typical case caused the defendant ro
produce more documents or less?
SPEELMAN: My reaction is a little
bit like watching a glacier melt. It’s
moving, but there isn’t anything dra-
matic. I think my answer to that ques-
tion really hasn’t changed any. What
it’s done is given a little less intensity
and, therefore, anxiety around inad-
vertence in the Federal court.
ANDROVETT: Letting something
out you shouldn’t have ler our just be-
cause perhaps you just can’t identify it
as quickly.

SPEELMAN: Or you simply didn’t
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find something.

VOGEL: Well, yeah, because there
is a built-in clawback provision. But
I think that the bigger issue there
is not whether it’s more or less. It’s
whether or not we as lawyers are pay-
ing more attention to it. Before the
rules changed in Federal court, there
were a lot of people that just said,
“Well, I'm just going to let the para-
legals take care of it, and I won’t wor-
ry about it.” Then all of a sudden the
judge is saying, “Well, it’s your job.
You're the lawyer. You have respon-
sibility for doing something about
it.” And the new Rules take that into
account that we as lawyers have that
obligation and duty, which goes back
to my soapbox from the very begin-
ning, which is you better start figur-
ing out what the lingo is of IT people
so that you can communicate with
them, because they’ve got to become
your best friend in the future so that
you'll know what you’re producing.
I don’t know whether it’s a volume
thing as much as it is being precise as
to what it is you're producing.
GRANTHAM: I wrote an article not
too long ago entitled, “The Slippery
Slope of Privilege Review.” A lot of
attorneys today are relying too heavi-
ly on technology for doing the search
saying, “Well, everything that is a
hit is privileged. I'll produce every-
thing else.” And to me that borders
on malpractice. We all as attorneys
have a duty to our client to review
information and make certain that
information that’s going to opposing
counsel is not privileged. Yes, we do
have the fail-safe of clawback provi-
sions. Some attorneys prefer to enter
into a quick-peak agreement so that
there is less information that they are
receiving initially. But at the end of
the day, it is our duty as attorneys to
review the information going out the
door, whether that’s in electronic for-
mat or paper.

ANDROVETT: Jjoe, your company
probably faces an increasing vulner-
ability or threat from litigation coming
from all areas. Yet your company has
been able to significantly reduce its liti-
gation costs, something like 80 percent.

How does a company do thar?

SPEELMAN: Well, periodically
change the name of the company.
Look, it sort of gets beyond E-Dis-
covery. I went to a conference in New
York [where] I was on a panel. . . .
And the topic was, “The Disappear-
ing Trial.” And they were bemoaning
the fact that nobody wants to try a
lawsuit anymore. And it seems like
everybody settles and yada, yada.
And they were concerned about that
for a lot of good reasons. Then also
because of their billings were down,
I suspect. They were concerned about
that, too. But part of the reason why
is if you're a decision maker in a cor-
poration right now, just think about
what we've been talking about. We all
work in-house around a nest of engi-
neers. Engineers are the people that
run these companies. Why? Because
these companies make, build, sell
and insure things. Burt let’s leave in-
surance out for a minute. The point
is they’re engineers. When you start
explaining this process, they already
think — and they’re correct — that
the litigation process in this country
is absolutely out of control. It’s bro-
ken. It’s getting more broken about
every day. So they’re already coming
to this with a notion, “You guys are
crazy. You exist in a crazy situation.
I don’t like being around you. I don’t
like what you're telling me. So you're
telling me I get to go to a trial and
I have X, Y, Z percentage chance of
prevailing. But if I don’t, I have some
huge number that I'm looking at.
So, I really don’t want to do this.” So
you end up with a settlement men-
tality and a settlement culture. Then
that leads to driving things towards
an unhappy middle. You overpay for
litigation constantly because that’s
just what a non-trial process does
for you. So that’s my preface, which
is, what we're talking about today is
part of the problem. This is much
too complicated. It doesn’t have to
be this bad. And it shouldn’t be. Or
if it should be, then we need to have
CEOs and senior business leaders
that understand this and aren’t afraid
of it as much. And that’s a problem
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that I have. I have to try to main-
stream them on this process because
were not going to fix this overnight.
But the main thing that I do that is
different than a lot [of other attor-
neys] is I have a principled approach
to whether or not you try a lawsuit.
Did we do something wrong? That is
the very first question. It’s amazing
how many people will not ask that
question. There’s a company that’s
represented here today that has a rule
they can’t take a trial. And that’s a
big company. The bottom line it’s the
dirty lictle secret this major company
will never go to a trial. Well, if I knew
that and I were in the plaintiff’s bar,
guess who I'd be suing every day. In
fact, they are getting sued every day.
So you've got to have a viable process
to trying litigation, because that’s
the only way youre going to prove
something, if you didn’t do anything
wrong.

VOGEL: I think that’s true about
the disappearing trial. A couple of
years ago my Supreme Court com-
mittee was making the tour with the
Chief Justice about what was going
on with an E-filing project. And
John Dietz, who is a district judge
in Travis County, pointed out that
in 2005 there were 85 trials in Tra-
vis County with more than a million
people. That’s kind of astonishing
that there would be so few trials. But
that leads to another situation that
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makes things even more perplexing.
I’s the business people that Joe is
talking about, his clients, which are
doing something completely totally
different that make this more bizarre
than we've even discussed today. And
that is, there are agreements — and
probably y’all have all participated
in these — where, when it comes to
dispute resolution, it says if there’s a
dispute, it will be controlled by arbi-
tration under the Commercial Rules
of the American Arbitration Asso-
ciation, period. And that’s all it says
because that’s what the American
Arbitration Association sends out
and promotes. I've been an arbitra-
tor for more than 20 years with the
AAA. There are no electronic discov-
ery rules in arbitrations. And that
makes for an unbelievable mess, be-
cause 95 percent of all information
is electronic. Yet in arbitrations, it’s
not handled that way. It’s what do the
parties agree to. It’s even more per-
plexing if you're involved in interna-
tional arbitration, because under the
various international rules — and
there are about four different sets of
international rules. Outside of the
U.S., most people think we're crazy
disclosing everything and this full
open discovery, anything that could
lead to relevant evidence. They don’t
like that. The arbitration is a cover
for them to even get further away
from that. So I would encourage y’all

that if you enter into agreements to
avoid litigation or trial, I should say,
and the costs associated with it, and
you decide you’re going to enter into
some kind of arbitration, that you
might want to include, if it makes
sense, the Rules of Civil Procedure.
You can do that. If that’s what the
contract says, | assure you that the
panel of arbitrators will enforce it.
Butif you don’t state it, you're not go-
ing to get an agreement later, because
the other side is not going to want to
be cooperative. The time to do it is
before you get married in these deals.
You need to give a lot of thought to
electronic discovery, if you're going
to be involved in arbitration, because
it's an entirely different animal than
anything else you've had experience
with

GRANTHAM: That’s a great point,
and having worked in Europe, I have
experienced first-hand that the laws
are very different. Private informa-
tion, personal health information,
things that we consider not all that
private here, are greatly guarded in
Europe, especially Western Europe.
Germany is a tremendously difficult
place to get information out of corpo-
rations, especially about employees.
It is best to have someone on staff or
consult with someone if you are in
an international situation, whether
it’s litigation or arbitration, that has a
great understanding of what the poli-
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cies, procedures and laws are in the
country you are dealing with.
VOGEL: I'm glad you brought that
up, because one of the things that I
spent a lot of time on in my Law of
eCommerce classes at SMU is talking
about the issue that the EU data di-
rective that went into effect in 1995,
among other things, the EU laws al-
low individuals access to any com-
puter that has any data about them.
Then they can modify and change
that data if they want. So there are
companies/clients 1 have that are
based in the EU that don’t let their
computers or any of that data leave
the EU. Now, what gets to be per-
plexing is that e-mails are private to
employees in the EU. So if you have
international communications, like
Joe does, with employees in the EU
and they send an e-mail to the U.S.,
that doesn’t mean you can use/apply
the laws of the U.S. to those e-mails.
This is not a black and white issue
about how we deal with these things.
The international law is a fascinating
overlay to this and we really haven’t
spent any time talking about it. But
it does have a layer of complexity that
goes without saying.

SPEELMAN: [ agree with Julie,
when I go over to Europe it’s remark-
able how relaxed I am, because first
of all T can count the number of cases
on two hands for now. They have a
thing in the UK called “collective re-
dress.” And the EU is now doing a
white paper on collective redress. You
know that as class action. And they’re
going to have it. Why are they going
to have it? Because we have got plain-
tiffs firms that are going over there
every day putting on seminars with
Oxford and Cambridge talking about
access to justice, otherwise known as
we need one third of a much larger
pie than just the United States. So
we want you guys involved. And they
characterize it as access to justice. So
in another five to ten years Europe is
going to be in the same posture as the
U.S. on litigation. Now some of us
are saying, “My gosh, you have an in-
credible competitive advantage. You
don’t have a bunch of idiotic lawyers
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destroying your economy. Don’t let it
happen.” But still the process seems
inevitable. And they are moving in
that direction. I totally agree with
what Julie and Peter were saying with
respect to you've got to be careful
about it. There are different rules. For
example, what’s privileged and what
is not privileged is very, very impor-
tant, because it’s different in Europe,
much different. It’s not as pervasive
or well protected. So you have to be
careful about that. But overall this
whole process, this broken thing we
have, we’re moving it to the rest of
the world. It’s going to be in Europe
next, and then after that probably in
the Far East.

VOGEL: Let me just go back for one
second. We're not talking about these
privacy laws and dealing with infor-
mation being just different at the EU.
Canada has a very similar law. Japan
does as well, as do many countries
around the world. As a matter of fact,
the U.S. is one of the few countries in
the world where there are no laws re-
garding policy, or very few laws, and
as a result of that, it makes the man-
agement of data across international
borders to be much more perplexing.
Then when we get into litigation, it
makes it almost impossible to figure
out sometimes.

ANDROVETT: . . . [ want to give you
a chance to gazge into your crystal ball
a lirtle bit. Looking forward, what can
we expect as this whole E-Discovery is-
sue, the rules, the rechnology evolves?
What should we be looking our for?
GRANTHAM: I think that Joe made
a great point in the technology area
of where technology is going, and it
is becoming more intuitive. As an
industry, eDiscovery will become
smarter in the future technology-
wise, as well as attorney-wise in that
the knowledge level with attorneys by
necessity is going to increase when
it comes to technology. Secondly, I
believe that as an industry we’ll be-
gin to work smarter. It’s not so much
about working harder, but working
smarter. Technology is a piece of that
puzzle. I believe it will become more
of a collaboration between companies

like mine and law firms and corpora-
tions. Rather than seeing it as a trans-
actional process, it’s now becoming
more of a consultative industry. But,
again, Peter had a great point of mak-
ing sure that the consultative piece
has the education and background to
offer sound advice for your particular
corporate environment.

VOGEL: My hope is that as we are
confronted more and more with tech-
nology that we in the legal commu-
nity — and I guess Julie is doing this
now at the University of Texas Law
School — need to be better educated
about what information technology is
all about. We use it. We're consumers.
When I was chair of the Computer &
Technology Section of the State Bar
in 1990, we took a survey of lawyers
who used computers. And in 1990
fewer than 50 percent of the lawyers
in Texas actually used computers.
And in today’s world, it would be im-
possible to find a lawyer who didn’t
use a computer. That, coupled with
the proliferation of the Internet and
the way we're using information, it’s
only going to increase and speed up.
So if we as lawyers do not learn more
about information technology, we're
doomed to sort of just miss this al-
together. The bad result is a Morgan
Stanley, Zubulake, or Qualcomm
kind of ruling where it’s like we just
miss it altogether and were on the
front page of the New York Times.
SPEELMAN: [ think youre going
to see computer technology weap-
onized. Let me give you an example.
My friend that I mentioned to you,
the MIT guy, he’s already consulting
with a group of guys like him. They’re
building systems that are going to
manage how you approach blogging.
In other words, they are trying to de-
termine an algorithm for how Google
ranks things on searches. They’re also
looking at blogs and the whole idea
is to use a computer-driven process.
The idea is, when you’ve got an issue,
whether it’s litigation or whatever it
is, to drive the whole blog process in
your direction the way you want it to
go. And that’s using technology as a
weapon. That’s coming. *®
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is in business to make sure that
his lawyer clients get positive
news coverage and their law
firms are marketed effectively
through advertising and public
relations. Androvett is the founder
of Androvett Legal Media &
Marketing, the largest public
relations and advertising firm
in the Southwest exclusively
devoted to lawyers and the legal
profession. Established in 1995,
Androvett Legal Media serves
the specialized needs of law firms
in communications with outside
audiences, including news media
coverage, brochures and Web
sites, and sophisticated advertising
of all kinds. Androvetts firm
assists lawyers in virtually all areas

of practice while observing the
highest ethical standards. Lawyers
and their clients who receive media
training from Androvett Legal
Media are much better prepared to
deal with reporters and TV camera
crews. And, as a former chairman of
the State Bar of Texas Advertising
Review Committee, his expertise
and experience is essential to firms
seeking to comply with the state
rules governing lawyer advertising.
Androvett and his team take the
mystery out of public relations
and advertising by recognizing
law firms' true goals and providing
the know-how to make them
happen. He can be reached at
mike@legalpr.com or 214-559-4630.
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